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This section of the FEDERAL REGISTER 
contains regulate^ documents having 
general appiicabiNty and legal effect, most 
of which are keyed to and codified in 
the Code of Federal Regulations, vvhich is 
published under 50 titles pursuant to 44 
U.S.C. 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Documents. 

Prices of new books are fisted in the 
first FEDERAL REGISTER issue of each 
week. 


SMALL BUSINESS ADMINISTRATION 
13CFR Partus 
I Revision 2] 

Surety Bond Guarantee 

agency: Small Business Administration. 
action: Final rule. 

summary: This final rule revises the 
Agency’s surely bond guarantee 
regulations in their entirety, with the 
predominant p^ose of clarification, in 
order to minimize the number of 
instances in which the Agency is forced 
to deny liability to a participating 
surety. We believe that these new 
regulations will encourage greater 
participation in this program by the 
private sector. 

DATES: This rule is effective October 24, 
1988. Comments are due on or before 
September 23,1988. 

ADDRESSES: Comments may be sent to 
James W. Parker, Jr., Acting Director, 
Office of Surety Guarantees, Small 
Business Administration, 4040 N. Fairfax 
Drive. Suite 500, Arlington. Virginia 
22203. 

FOR FURTHER INFORMATION CONTACT; 
James W. Parker. Jr., Tel. (703} 235-2900. 
SUPPLEMENTARY INFORMATION: SBA’s 
Surety Bond Guarantee regulations were 
last revised September 17,1981 (46 FR 
46113). On August 19.1983, SBA 
published an Advance Notice of 
Proposed Rulemaking (48 FR 37658). 
After consideration of the voluminous 
comments, we published a Notice of 
Proposed Rulemaking (NPRM) on 
August 21.1985 (50 FR 33766). which 
discussed the comments received, the 
changes made and the reasons therefor. 
The Notice again yielded extensive 
comments, most of which are discussed 
below. Sections not discussed below 
have been discussed in the earlier 
Notices, have not been commented on 


this time and remain unchanged. These 
discussions are not repeated here. 
General comments, either praising or 
condemning SBA’s surety bond 
guarantee program and the current 
revision as a whole, are not referred to 
or commented upon. 

The considerable lapse of time since 
the publication of the NPRM has 
necessitated several changes, identiHed 
hereafter, for which no public comments 
have been obtained. In each such 
instance SBA requests comments now. 
Such comments will be carefully 
considered, and—if accepted—will be 
the subject of early amendments to this 
revision. 

The NPRM had proposed two new 
guarantee agreements, instead of the 
former single agreement. One was to be 
”national,” reserved for the most active 
participants, the other for all others. The 
intent was to offer preferred treatment 
under the ’’national” agreement See 
advance notice of proposed rulemaking, 
48 FR 37658 (Aug. 19.1983). Since then, 
congressional efforts to reduce the 
deficit, such as the so-called Gramm- 
Rudman-Hollings law, and paralled 
efforts towards budgetary restraints by 
the national Administration, have so 
reduced SBA’s flexibility that a 
meaningful difference between the two 
agreements is no longer possible. 
Accordingly, the proposal has been 
abandoned, and a single Form 990, in 
revised form, adopted (see Appendix A, 
below). 

With the simplification, it has also 
become possible to eliminate a 
requirement of accounting for premiums 
and losses, previously contained in Art. 
IX of the National Surety Bond 
Guarantee Agreement. SBA invites 
comments on this change. 

The new regulation also redefines 
“Loss” and other terms (§ 115.4), 
tightens application procedures (§§115.5 
through 115.9) and audit requirements 
(§ 115.17). SBA will no longer regulate 
premiums [§ llS.llfa)] or impose a 
“deductible” (see discussion under 
§ 115.14). SBA invites comments on this 
change. 

Section 115.3(aJ Policy—Congressional 
Intent 

A comment stated the need for 
flexibility in the statutory ceiling when 
bids are adjusted upwards or awarded 
contracts are changed, in view of the 
requirement of many obligatory 


governmental bond forms of a waiver of 
notice to or consent of the surety to such 
change. The statute, however, limited 
SBA's authority to contracts up to 
$1,000,000 and SBA was without 
authority to guarantee bonds for 
contracts which exceeded that amount. 
Since the publication of the prior notice 
the statutory limit has been increased to 
$1,250,000 [Pub. L 99-272, approved 
April 7,19^]. Accordingly, the statutory 
limit has been changed throughout this 
publication. Regarding flexibility, see 
“Loss After Excess Contract Amount” In 
discussion under § 115.4. 

Section 115.3(b), Policy—Types of 
Bonds. 

A paragraph, inadvertently omitted in 
the Notice of Proposed Rulemaking, 
restores to these regulations a part of 
former paragraph § 115.2(c) which limits 
the guarantee eligibility of bonds to 
those listed in the “Contract Bonds” 
section of the Rating Manual of the 
Surety Association of America, 
excepting therefrom bonds in the nature 
of a financial guarantee. 

Section 115.3(c). Policy—Guarantee 
Agreement 

The name of SBA’s office in charge of 
this program has been changed to 
“Office of Surety Guarantees” 
throughout this rule.—A well reasoned 
comment pointed out that the criteria 
proposed for the division of premiums 
and losses between the Surety and SBA 
contained several subjective elements 
[e.g., “adequacy of the Surety’s 
underwriting and credit analysis”); that 
there were other subjective criteria of 
equal importance omitted: and that the 
most important criterion, in which the 
subjective criteria are objectively 
reflected, is the “bottom line,” the 
relevant loss experience. Accordingly, 
SBA has revised its criteria to focus on a 
Surety’s Loss rate and its rating by 
recognized authority. Two new 
elements, in line with the program’s 
basic purpose, have been added: (1) The 
average dollar penalty per bond, 
reflecting the targeting of SBA’s bond 
guarantee toward the smaller contracts, 
and (2) the ratio of bid to final bonds, 
reflecting the cost of acquisition of 
business. We believe that the greatest 
need for bond guarantees is for the 
smaller (under $100,000) contracts, 
where the acquisition cost in relation to 
the premium is highest, and that a 
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Surety's volume of bid bonds which do 
not ripen into final bonds is a good 
indication of the Surety’s concern for 
small business.—SBA has determined 
that, given the available budget 
authority and the demand for surety 
bond guarantees, the maximum 
guarantees should be administratively 
limited to 80%. in order to satisfy a 
greater portion of such demand. (For a 
fuller explanation, see 51 FR 20922; June 
9. 1988.) 

Section 115.3(e). Premium and 
Guarantee Fee. 

This subsection has been revised and 
moved to § 115.11. Fees and Premiums, 
so that both fees charged by SBA to the 
Surety and the Principal, and fees 
charged by the Surety to the Principal 
will be found in the same section. 

Section 115.3(e). Timeliness. 

This subsection specifies in what 
circumstances SBA will issue a 
guarantee after work under the contract 
to be bonded has begun. One comment 
objected to SBA ever guaranteeing a 
bond after work had started, because 
the odds are that the job is in trouble. 
SBA rejects this suggestion, because 
there are legitimate possibilities why 
work may have started without the 
SBA's guarantee. A new form, SBA 
Form 991. elicits information in these 
cases which would disclose whether or 
not a belated application is legitimate— 
Another comment proposed a 30 or 60 
day period [from the time of the award] 
after which SBA would refuse to 
guarantee the bond. This proposal is not 
adopted either, because in many cases 
the work may be completed in less than 
30 (or 60) days, or the work may be 
delayed by seasonal factors.—Several 
comments objected to the timeliness 
requirement, as such, on the grounds 
that it is an underwriting consideration 
which should depend on information 
available to Surely. SBA views this 
issue as one of statutory eligibility; 

Since the statute commands that the 
bond be required for the contractor to 
serve on a contract, and be unavailable 
to the contractor without an SBA 
guarantee, it follows that if the 
contractor was allowed to serve without 
a bond, the bond was not required, and 
if the contractor has obtained a bond 
without SBA's guarantee, it follows that 
It was available without such guarantee. 
SBA cannot accept liability for a bond 
which does not meet the express 
conditions of the statute. If SBA 
purported to guarantee such a bond, It 
did so without statutory authority, and 
consequently the guarantee would be 
void. 


Section 115.4. Definitions. **Amount of 
Contract " 

This definition distinguishes between 
eligible and ineligible "phased" projects. 
SBA's standard operating procedure. 
SOP 50 451 (May 13,1983) explains as 
follows: 

A phased project is a total work project 
divided into two or more parts. For each part 
(or phase) of the project, there must be a 
separate and identifiable contract and bond. 
The first phase must be completed and the 
surety and SBA released before the second 
phase is begun; and so on until all phases are 
completed, to avoid adding the amount of the 
hrst contract to the second in order to 
determine the ($1,250,000] eligibility 
limitation. 

An example of a properly phased project 
would be a single building project divided/ 
phased into (1) grading. (2) construction of 
the building, and (3) landscaping. Each phase 
would require a separate and identihable 
contract and bond, and the first phase 
contract could be completed and surety and 
SBA released before the second phase is 
begun. An example of an unacceptable 
phased project would be one which provided 
separate contracts and bonds for walls, 
flooring, wiring, plumbing, roof, etc., but 
lacked the requirement of a definitive release 
after completion of the first phase before the 
next phase is begun. Much of the work, in 
this example of an unacceptable phased 
project, must go on simultaneously. 

A comment questions whether this 
policy is to be changed and went on to 
pose specific hypothetical questions: 
Renovation of several schools for one 
school district; one site with several 
owners (e.g., fairground): consecutive 
contracts for work on a single site: 
multi-year contracts, e.g., janitorial or 
supply contracts renewable at the sole 
option of the obligee); cost overruns and 
change orders which may or may not 
bring the contract amount above the 
statutory limit. In response. SBA has 
rewritten this definition and replaced 
the undefined term "Integral project" 
with the defined term "single project." 
The rule now provides that phased 
projects at the same locality with the 
same obligee are eligible if the bond on 
the preceding phase is released before 
performance of the succeeding phase 
begins. In this view most of the above 
hypothetical situations are eligible if this 
single condition is met. The h 3 q)othetical 
case of multiple obligees [e.g., 
fairground) is outside the purview of the 
definition which is limited to a single 
obligee; the cost overrun/change order 
case is governed by § 115.15(c) and the 
Loss definition "after excess contract 
amount" in $ 115.4 of this Part. Section 
115.15(c) permits an increase up to the 
lesser of $50,000 or 25% in the bond 
liability without SBA approval, to 
conform to the Federal Acquisition 


Regulation. 48 CFR Ch. I. 28.106- 
5(a)(2)(ii).—Further, the definition of 
"Contract amount" has been made more 
precise in measuring the contract 
amount as of the time of issuance of the 
executed (guaranteed) bond, instead of 
the date of SBA’s guarantee. The reason 
for this change is &at SBA's guarantee 
becomes effective with the Surety's 
issuance of the executed bond and the 
award of the contract; until then the 
Surety and SBA have the right to cancel. 

Section 115.4. Definitions: **BidBond.*' 

A new clause sets an automatic 
expiration for a bid bond guarantee one 
year after issuance. The reason therefor 
is the budgetary restraint referred to 
before: It is undesirable to tie up 
budgetary authority Indefinitely. In 
almost all cases a bid bond will be moot 
within a year, but if it is necessary to 
keep it active, a new bid bond guarantee 
should be requested. SBA invites 
comments on this change. 

Section 115.4. Definitions: "Contract " 

Several comments pointed out that the 
proposed definition of "contract" 
excludes many contract warranties 
which are customarily required in 
certain industries, and thus excludes a 
large proportion of small business 
contracts from eligibility of this 
program. In response, SBA has amended 
the definition to include warranties of 
materials and workmanship up to two 
years, and to include, in SBA's 
descretion. other ancillary and 
coterminous warranties (by a separate 
writing) on a showing that such 
warranties are customarily required in 
the relevant trade or industry. Contracts 
of warranty not ancillary and 
coterminous to an otherwise eligible 
contract remain ineligible. It was further 
represented that release of lien bonds 
sometimes are the best and least 
expensive way to handle a contract 
bond claim. SBA does not dispute the 
usefulness of such bonds. However, a 
release of lien (or stop notice) bond is 
acceptable to SBA only if issued against 
a claim under an SBA guaranteed bond, 
but not otherwise. 

Section 115.4. Definitions. 

"Issuance" or "issued" has been 
defined to make clear that the SBA 
guarantee and the execution by the 
Surety of a bond do not create, of 
themselves, an obligation on SBA's part. 
For SBA’s guarantee to become 
effective. Surety must release the bond 
beyond its ability to retrieve it. the 
Contract must be awarded to the 
Principal and the Surety must be bound 
to the Contract. Of course, all other 
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statutory and regulatory requirements 
must also be met. 

Section 115A, Definitions: **Loss under 
BidBondr 

Several comments pointed out that 
forfeiture bonds, barred by the proposed 
definition, are required by law on public 
works contracts in some States, and that 
the proposed definition disqualifies 
small business contractors in such cases 
from guarantee eligibility. In response, 
SBA has enlarged the definition to 
accommodate such forfeiture bid bonds. 

Section 175,4, Definitions: *Zoss under 
Payment Bond, ” 

Three comments pointed out that the 
proposed definition was at once too 
broad and too restrictive. It was too 
broad in that it would have covered 
non-contract claims such as job-site 
accidents. It was too narrow in that it 
did not allow for possible interest and 
legal cost (of opposing attorney) which 
the Surety may have to pay in addition 
to the penal sum. The definition now 
limits claims against the principal to 
those for unpaid labor and supplies and 
allows for interest and legal expenses of 
the claimant in addition to the penal 
sum. 

Section 115,4, Definitions: *Zoss under 
Performance Bond ," 

Comments received explained that the 
clause '*Sums necessary to perform** did 
not allow for completion cost incurred 
by third parties [e.g,, the obligee), and 
that the definition did not allow for 
expenses additional to the penal sum, as 
in the preceding comment The 
definition now provides “sums 
necessary to meet the cost of fulfilling 
the terms of the Contract” and adds 
legal expenses to the penal sum. as in 
the preceding definition. 

Section 115.4. Definitions: **Los 3 
adjustment expenses. ” 

This paragraph generated more 
comments than any other because it 
seemed to disallow all "external” and 
unallocated "internal” claims 
adjustment expenses. This was not 
SBA’s intent, since SBA's principal 
reliance in cost control matters will be 
the "bottom line” loss experience, which 
reflects all expenses. Accordingly, the 
definition now distinguishes between 
allocated and unallocated expenses, 
instead of between internal and external 
expenses, and requires that the 
allocation method follow generally 
accepted accounting principles. One 
comment pointed out, moreover, that the 
limitations to expenses "resulting from 
the breach” did not allow for expenses 
of successful resistance to a claimed 


breach. In response, SBA recognizes 
expenditures resulting from defenses 
against an "asserted” breach, whether 
or not successfully asserted. 

Section 115,4. Definitions: *%oss from 
litigation cost** 

The prior SBA consent requirement 
for suits by the surety against the United 
States attracted unfavorable comments. 
It was pointed out that such suits would 
probably be brought for contract 
balances, or asserted as counter claims 
or cross claims. The proposed definition 
spoke of ‘‘suits filed against” the U.S. 
The final version makes explicit that 
cross and counter claims are not 
considered "suits filed.” SBA, however, 
does not want to give up its right to 
consent to suits filed against the U.S., 
for the reason stated in the proposal: "in 
such suits the major share of such 
expense might be borne by the Federal 
Government” (50 FR, supra, at 33787). If 
SBA is imable to bring about a 
settlement of such claims, permission to 
file suit would be expeditiously granted 
by the Office of Surety Guarantees. If 
such suits were filed by the surety 
without SBA*8 consent, the surety would 
not be entitled to reimbursement of the 
guaranteed percentage, but would be 
entitled to deduct the entire related 
litigation expense from judgment 
proceeds before sharing the recovery 
%vith SBA pui’suant to S 115.14 of this 
Part. 

Section 115.4. Definitions: *Zos8 from 
attorney's fees and damages. ” 

Several comments objected to the 
exclusion of legal expenses of sureties 
in suits by a principal against the surety. 
They stressed that suits by principals 
could stem from the surety’s subrogation 
to the principal’s claims, or from the 
principal’s resistance to indemnification. 
Thus, the exclusion would discourage 
the surety from protecting its own and 
SBA’s interest and relying instead on 
SBA’s guarantee. In response, SBA has 
retained the exclusion only for original 
suits sounding iu tort [e,g„ bad faidi or 
negligence), but not for counterclaims 
sounding in tort since it would be 
difficult to separate the legal costs of the 
defense from the counterclaim. 

Section 115.4. Definitions: ''Loss after 
Excess Contract Amount. '* 

In response to comments that SBA 
should accommodate contracts where 
the face amount was below the statutory 
limit ($1,250,000) at the time of issuance 
of the guaranteed bond, but was 
increased beyond that limit by 
permissible change orders. SBA has 
adopted a loss liability limit which 
reflects both the excess of the contract 


amount over the statutory limit, and the 
agreed guarantee percentage. 

Section 115,4. Definitions: "Obligee ." 

This definition was criticized as 
mislabelling the beneficiaries of a 
payment bond as obligees, thereby 
creating inadvertently semantic 
confusion with the obligee-owner. The 
definition now tracks the statutory 
language. 15 U.S.C. 684a(5). The meaning 
here is that the obligation of the 
payment bond to deliver a lien-free job 
runs to the obligee-owner, while labor 
and materialmen are the beneficiaries of 
that obligation.—^The co-obligee 
restriction has been clarified to make 
clear (1) that a co-obligee must share 
fully the obligations of the original 
obligee to the principal and (2) to allow 
agencies like HUD or FHA to be named 
without being bound to the Principal. 

Section 115.4. Definitions: "Payment 
Bond." 

A comment explained that under the 
law of certain states le.g„ Washington) 
a bond "conditicHied" on payment is not 
a payment bond, but a performance/ 
indenmity bond, unless the bond or a 
statute expressly gives a right of action 
to third-party payment claimants. SBA 
has replaced the words "persons under 
contract with the principal” to include 
all suppliers of la^r and materials to 
the job who have a right of action 
against the bond. This definition of 
"payment bond” now harmonizes with 
that under "Loss.” 

Section 115.4. Definitions: "Performance 
Bond." 

This definition ("completion * * * of a 
Contract”) was criticized as too broad, 
because a contract may only call for a 
part of the work {e.g., the construction 
work) called for under the contract. The 
definition is a statutory one [15 U.S.C 
694a (3)], and does not in SBA’s opinion, 
exclude a bond for a contract which 
only calls for the completion of a partial 
job if such completion releases the bond. 

Section 115.4. Definitions: "Premium." 

This definition is new. It was added in 
response to a comment explaining that 
in certain States [e.g., Washington) all 
charges by a Surety to a principal are 
statutorily defined as "premium,” 
including extra charges for extra 
services [e.g^ title reports, substitution 
of collateral). To accommodate this 
problem, "premium” is now defined as 
the approved rate applied to the 
contract or bond amount, excluding 
charges for extra services. SBA expects 
that this definition will assure 
nationwide uniformity of interpretation. 
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Section 115,4. Definitions: ^Surety ." 

The definition was amended in 
response to a comment pointing out that 
in certain States under a typical public 
works bond the surety may be liable to 
lower tier persons even if the principal 
has properly paid the first tier person, 
e.g., the unpaid supplier to a properly 
paid subcontractor of the principal. The 
definition now includes ail persons 
having a right of action against the 
payment bond under local law, and 
harmonizes with both definitions of 
“pajment bond** under ‘‘loss** and under 
•‘payment bond.**—^Another comment 
proposed to narrow the definition as to 
agents, underwriters and other persons 
empowered to act for the surety by 
describing them further as having 
“written authority to approve bonds, 
evidenced in writing to SBA.** SBA 
rejects this proposal which would 
unduly restrict the statutory definition 
which this definition tracks, see section 
410(4) of the Small Business Investment 
Act of 1958.15 U.S.C. 694a(4). For 
example, an Independent agent may be 
empowered to act for a surety by 
presigned bonds.—An oversight in the 
NPRM has been remedied. The rule now 
includes a Surety determined by SBA to 
be eligible. This clause, contained in 
former $ 115.3(b)(2), “grandfathers in’* a 
participant of long standing not on the 
Treasury list. SBA no longer admits such 
Sureties to participation. 

Section 115,5(b). Character. 

Several comments complained that 
requiring good character of each owner 
of 10% or more of the equity of the 
principal places an unreasonable burden 
on the surety which, to substantiate a 
thorough investigation and underwriting, 
would have to check the records of as 
many as ten equity holders. They further 
pointed out that personal history 
statements are required only of the 
holders of 20% or more of the equity 
[§ 115.6(a)] and that these two provisions 
should be consistent In deference to 
these comments. SBA has raised the 
threshold to 20%. It should also be noted 
that the determination of good character 
lies with SBA. and that it is not 
reasonable to suppose that SBA (in the 
works of one comment] would expect 
the “impossible.**—In response to a 
comment discussed under § 115.12 
below, SBA has added a third element 
which disqalifies a Principal, />.. fraud, 
material misrepresentation or failure to 
meet the contractural requirement under 
a bonding line commitment to inform 
surety of unbonded contracts. Such 
fairlure amounts to a material 
misrepresentation since it disables the 


surety from properly monitoring its 
commitment 

Section 115.5(e). Partial Subcontract 

In order to exclude from bond 
guarantee eligiblity those contractors 
who are essentially brokers or 
packagers, SBA requires a certification 
of the percentage of the contract to be 
performed by the bonded principal 
iteself. A comment warned that a 
principal may subcontract a substantial 
percentage of the contract to suppliers 
of materials, see definition of “Contract** 
in 115.4, and that such percentage 
should not be counted against the 
principal. In response, SBA has added 
words which make clear that it is the 
percentage of the “work under** the 
contract which is to be measured, as 
distinguished from all other 
subcontracts, including those for 
materials. 

Section 115.d(a). Application procedure. 

The filing of a guarantee application 
by surety is deemed to represent a 
certification by such surety that the 
statutory requirements with respect to 
the underwriting risk would be met 
when the bond is issued. The regulation 
also requires that surety furnish SBA in 
true copy of its agent*s power-of- 
attorney (including any limitation 
thereon) before or with such agent’s first 
request for a guarantee, and a renewal 
notice of or before the expiration date of 
such power.—Several comments 
questioned the cost/benefit ratio of 
requiring Personal History Statements 
(SBA Form 912) frt)m a Contractor. 

These comments stressed that no money 
passes to the contractors, as it does in 
the loan program, that on default money 
passes to the Surety, and through the 
Surety to the claimants, from whom no 
such form is required. They further 
correctly pointed out that, in 
contradistinction to the loan program, 
little or not time is available for a check 
on these forms before SBA is committed, 
that the paperwork burden is the 
principal obstacle to private sector 
participation in the program, and that in 
actual experience the form has made a 
difference in less than ten out of 180.000 
or more guaranteed bonds (and many 
times as many guarantee applications). 
SBA nevertheless feels that its fiduciary 
obligation to the public purse requires it 
to inform itself on the character of those 
contractors for whose benefit SBA 
issues its guarantees.—A comment 
proposed to establish criteria for 
financial statements of applicants, along 
the lines of those adopted by the 
American Institute of Certified Public 
Accountants, graduated according to the 
contract amount from “compilation** to 


“fully audited*' statements. These 
regulations, however, do not require 
financial statements. Accordin^y. SBA 
can set no standards. Financial 
statements are received with the 
underwriting review (SBA Form 994B] 
and are discussed in SBA’s underwriting 
guidelines which have no regulatory 
force, and therefore cannot bind 
applicants.—One comment queried 
whether the disclosure requirement 
regarding business or family 
relationships between the surety and its 
agent on the one hand, and the 
contractor on the other, also called for a 
negative statement if no such 
relationship exists. SBA will not require 
such negative statement and will deem a 
failure to make such disclosure 
equivalent to a negative statement. 

Section 115.7. Approval or decline 
procedures. 

Subsection (b) has been stricken and 
proposed subsections (c) and (d) 
renumbered (b) and (c), respectively. 
SBA has determined that the imposition 
of “special conditions’* on Form 990 
leads to misunderstandings, and that 
careful underwriting requires the 
compliance with a condition before, 
rather than after, a guarantee is 
executed Accordingly, new Form 990 
does not provide for a special condition. 
Where a special condition cannot be 
met before SBA’s execution of Form 990 
(as where it can only be met after award 
of the contract), a special writing will be 
prepared, signed by Surety and SBA will 
constitute a supplemental agreement If 
the supplemental agreement requires 
something of the principal, it will be 
incumbent upon Surety to ensure 
compliance. Violation of such 
supplemental agreement will void SBA’s 
guarantee. SBA invites comments on 
this change.—Former subsection (c)— 
now (b)-ias been amended to reflect 
the concentration of the surety bond 
program in the field to regional SBA 
ol^ces. Paragraph (b) establishes an 
appeal procedure for rejected guarantee 
applications, available to Sureties but 
not to their clients, with the final 
Agency decision lodged in the Associate 
Administrator for Finance and 
Investment at the Central Office. This 
provision is patterned after former 
§ 115.8(b).—A new paragraph (c) has 
been added, to require the Surety to 
submit to SBA within 45 days of the 
effective date of SBA’s guarantee of the 
final bonds, the contractor's fee and 
contract specifics, failing which SBA’s 
guarantee shall be void from its 
inception, unless the Surety can show 
that the contract is not then in default 
and the failure has a valid reason. This 










Federal Register / VoL 53, No. 164 / Wednesday, August 24. 1988 / Rules and Regulations 32199 


provision parallels that under the 
bonding line provision [§ 11512(f) and 
(g)] and is necessary to enable SBA to 
utilize its budget authority without 
encumbering it with provision for final 
bonds that may not have been issued. 
SBA invites comments on this provision. 

Section 115.6, Underwriting standards. 

Two comments questioned the 
requirement that sureties adhere to 
standards set forth in SBA's Standard 
Operating Procedure 50-45, as amended, 
because a surety could never be certain 
that their copy reflected the latest 
amendment. This apprehension is not 
justified, because SBA’s recommended 
underwriting considerations are well 
known to the industry, and are 
communicated routinely to sureties 
doing business with the SBA. Sureties 
planning to do business with SBA for 
the first time are put on notice by this 
regulation that they should obtain a 
copy for their guidance. It is reproduced 
below as Appendix B. 

Section 115.9. SBA review of surety *s 
underwriting. 

It was proposed that sureties should 
present to SBA in writing their 
underwriting policies and procedures. 
This proposal is rejected on the grounds 
that it would tend to eliminate 
competition among sureties. 

Section 115.10, Reinstatement after 
default or failure to pay guarantee fee. 

This proposed section has been 
rewritten because it was found to be at 
variance with SBA’s actual practice. 

SBA has not and will not reinstate a 
defaulting contractor before such 
contractor has undertaken to reimburse 
both Surety and SBA for their loss 
caused by such default.—Clarification 
was requested by a comment as to when 
a “claim filed’* triggers transfer of Ihe 
contractor’s file to the Central Office, 
thus preventing further SBA surety bond 
guarantees. The final regulation makes 
clear that it is (1) the filing of a suit 
against the bond or (2) the 
establishment of a claim reserve by the 
Surety, (3) a request from the Surety for 
payment by SBA, or (4) failure by the 
pracipal to pay its guarantee fee. which 
triggers the transfer. This gives the 
contractor more time to work out 
difficulties without incurring effective 
disbarment from SBA assistance. 
Moreover, the final rule reserves the 
right to SBA not to transfer the file to 
Central Office, if in SBA’s and the 
Surety's judgment the issuance of 
further bond guarantees would help in 
the mitigation of loss.—^The same 
comment also reflected an 
understanding that ihe requirement of 


monthly claims reporting precludes a 
surety from making a claim for loss later 
if the Surety forbears making a timely 
claim (in the interest of the work-out 
discussed above). This understanding is 
not SBA’s intent. Section 115.14 (Claims 
for losses) leaves to the surety the 
decision when to request reimbursement 
(see discussion under § 115.14). The 
Standard Operating Procedure 50^5 
elaborates on the notice requirements 
for anticipated claims as distinguished 
from claims for reimbursement.— 
Another comment criticized the 
provision of paragraph (a)(3) that a 
contractor may be reinstated after 
discharge in bankruptcy. The comment 
views this provision as inviting an easy 
way out of the consequences of prior 
default. This comment misapprehends 
the purpose of the bankniptcy laws, 
which is the rehabilitation of the debtor. 
It also overlooks the provisions of 
subsection (b) of this section, which 
emphasizes past experience as an 
underwriting factor. 

Section 115.11(a). Surety *s Premium. 

This subsection has been moved from 
§ 115.3(e) of the proposed rule, to 
assemble all fee and premium 
provisions in the same section. It has 
also been revised in response to 
comments that the word “premium** has 
different meanings in some States as 
compared to others. For example, Texas 
permits charging rates in excess of those 
of the Surety Association of America, if 
consented to by the Principal (the 
“consent to rate**). With this exception. 
Surety Association rates are mandatory 
in Texas and Louisiana. Accordingly, 
the final rule avoids the word 
“premium” (defined in § 115.4) and 
limits charges to those authorized by the 
appropriate insurance department, and 
allows for a “consent to rate.”—Several 
comments objected to the removal of a 
maximum or “cap** on charges sureties 
are allowed to make to contractors. SBA 
has determined that this policy, while it 
may lead to increased premiums for 
small concerns, is necessary in view of 
the continued attrition in tlie bonding 
industry. In December 1985. the Surety 
Association of America (SAA). 
representing the standard (as 
distinguished from the high risk] 
sureties, filed for a 20% premium 
increase to compensate for greater 
losses. As of June 1987, this increase 
was cleared in all jurisdictions where it 
was filed, excepting only South Carolina 
where it was temporarily withdrawn. 

On June 5.1987, SAA made a new filing, 
on grounds of a worsened crisis in the 
industry, proposing a further rate 
increase of 20.4%. In addition, SAA 
introduced a special graduated rate for 


smaller jobs, beginning at $25 per 
thousand dollars for jobs under $100,000 
l$100,000 is the average job size for the 
SBG program]. These rate increases will 
raise the standard surety contract bond 
rate to a level greater than that 
permitted by SBA until now in its high 
risk program. In view of the continuing 
rate escalation in the standard risk 
industry, SBA's deregulation of 
premiums (which remain subject to 
State regulation) seems the best way to 
keep the high risk industry (and the SBG 
program) viable.—One comment 
criticized the prohibition against an 
agent’s requirement that a contractor 
purchase casualty insurance or other 
services as a condition of bonding. *rhis 
prohibition was termed unrealistic and 
unenforceable. It was said that the 
decision where and what insurance to 
buy should be left to the businessman, 
and “not to the heavy hand of 
governmental regulations,” SBA has 
nevertheless determined to protect its 
program from such possible 
overreaching, while at the same time 
leaving the freedom of decision to the 
small business. *rhe regulation does not 
prohibit the simultaneous purchase of 
various services; it merely prohibits 
making such purchase a condition of the 
sale of bonding.—Another comment 
proposed a re^atory minimum rate 
which would preempt certain State 
maximum rates which are too low to 
justify issuing bonds. SBA rejects this 
proposal to interfere with State 
regulation.—One writer queried whether 
the Principal’s guarantee fee “to be 
remitted to SBA by Surety or Principal" 
is to be submitted by the agent or the 
home office. Since the definition of 
“Surety” in the statute [see 15 U.S.C. 
694a(4]] and the regulation (see § 115.4] 
does not distinguish between the 
bonding company and its agent(8]. either 
many remit the fee to SBA with the 
application on SBA Form 994. 

Section 115.11(b). Formerly 115.11(a). 

SBA Charge to Principal. The 
requirement of adjusting the contractor’s 
guarantee fee in consequence of changes 
in the contract or bond amount, 
contained in Article VIII of Appendix A 
of the NPRM, has been dropped for the 
reason stated under paragraph (c) of this 
section (lack of cost-effectiveness). 

Section 115.11(c). SBA charge to 
Surety. 

In the NPRM it was proposed to 
express SBA’s guarantee fee to Surety 
as a percentage of the bond premium. 
Given the volatility of the surety bond 
market and the need to adjust promptly 
to changes, SBA has determined that the 
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guarantee cha.^ should be expressed in 
dollars and calculated on the same basis 
(contract or bond amount) as the 
Surety’s own premiums. Tlie dollar 
amount will be stated on the face of the 
guarantee agreement SBA Form 990. 
This paragraph now also provides that 
SBA must be advised of contract 
changes of $10,000 or more. SBA will 
neither charge nor refund to the Surety a 
proportionate part of the guarantee fee 
in the event of an increase or decrease 
in the contract amount A study has 
shown that over the past five years 
(1983-19^ the difference between 
premium increases and decreases due to 
premium adjustments of more than $15 
(the former trigger point] amounted to 
30^ in surety fees and to $2.90 in 
contractor fees per bonding—a 
difference making such remittances not 
cost-effective. Changes in contract or 
bond amount in excess of 25% or $50,000 
require SBA approval—see 1 115.15(c) of 
this Part. 

Section 115.12(b). Bonding line 
underwriting. 

Subsection (b) asks of the surety that 
it require the principal benefiting from a 
bonding line to keep the surety informed 
of all contracts, bo^ bonded and 
unbonded. Tlie obvious reason is that 
unbonded contracts can contribute to a 
default under a bonded contract, e.g., 
because the principal is overextended. 

A comment asked what the effect would 
be of a failure by the principal to keep 
the Surety informed. In the first 
instance, SBA would expect the Surety 
to cancel the bonding line in such event. 
Second. SBA would honor its guarantee 
if the surety in good faith met its 
obligation to require the principal to 
furnish the information. Thirdly. SBA 
has added a third disqualification to the 
’’good character” requirement of 
S 115.5(b) equating failure to keep the 
surety informed of unbonded contracts 
with a material misrepresentation. 
Accordingly, a contractor who violated 
the requi^ment would be disbarred 
from any further SBA bonding 
assistance. 

Section 115.12(f). Submission of forms 
of SBA. 

A comment proposed that the 
requirement of submission within 45 
calendar days of Forms 994 showing the 
issuance of bonds under the bonding 
line be broadened to include other 
required forms. In response. SBA has 
broadened the requirement to ’Tonus 
prescribed by SBA" which will be set 
forth in SBA's commitment letter. 
Anotlier comment requested relief for 
"pure oversight" if a surety failed to 
submit the required forms within 45 


days of issuance of bonds under the 
bonding line, since such failure voids 
SBA's guarantee of the bond from its 
inception. SBA cannot accept this 
request which would render the 
management of SBA's budget authority 
unduly precarious. A surety must adopt 
procedures that will prevent such 
oversight from lasting even 45 days. A 
similar regulation was part of the prior 
revision. S 115.10(e)(2) (1985), and has 
not produced undue hardships. The 
difference between this final regulation 
and the earlier version is that the final 
version spells out what SBA reqtures to 
reinstate a guarantee in these 
circumstances. SBA invites comment on 
this provision. 

Section 115.12(b). Cancellations. 

A clause has been added to this 
subsection requiring the cancellation of 
the bonding line upon a default, in the 
surety's opinion, by the contractor on 
either a bonded or unbonded contract. 
The reason for this addition is plain: 
SBA's commitment to the surety is 
based on its pre-qualification of the 
principal A ^fadt destroys this 
premise. And thereafter new 
underwriting determinations are 
necessary. 

Section 115.13(b). Salvage and 
recovery. 

This item has been transferred from 
former SBA Form 990, with the addition 
that SBA may consent to a 
discontinuance by Surety of its efforts to 
reduce loss. A further addition provides 
that a dispute between two or more 
participating sureties should be referred 
to SBA's Central Office for possible 
resolution without litigation, since most 
of the cost of such litigation by the 
parties would have to be borne by SBA. 

Section 115.14. Claims for losses. 

This section has been rewritten in 
response to the criticism that the word 
"claim" in the context of the surety bond 
guarantee program has two meanings: It 
covers claims made against a surety by 
an obligee or other beneficiary of a 
bond, as well as claims made by a 
surety against SBA for reimbursement of 
losses paid out. The rule now speaks of 
"claim for reimbursement on account of 
losses which the surety has paid."—^A 
comment criticized the vagueness of the 
clause under which SBA may request 
"additional information" before 
honoring such requests. This vagueness 
is unavoidable, since SBA cannot 
foretell in what respects such filings will 
be deficient It requires no argument that 
SBA cannot make payment on 
inadequate information; by the same 
token, the deadline for SBA’s payment 


must be toiled by the length of time that 
it takes to secure the necessary 
information.—Another comment 
requested a time limit within which such 
requests could be filed. Such a time limit 
is not practical, since losses may occur 
and be paid even after the sure^ has 
advised SBA to close its file.—The 
regulation now also sets up receipt by 
SBA. ratiier than the "time of filing," as 
the beginning of the 90-day period for 
pajTnent. The reason for this change is 
the ambiguity of the terra "time of 
filing.”—Former SBA form 990, in ^ 9 of 
Part II, set up a "deductible" of the 
lesser of $500 or the gross premium. This 
"deductible" has been abolished. SBA's 
experience shows that this requirement 
creates accounting problems for SBA 
and participating sureties which are 
disproportionate to the savings effected, 
in view of the insignificant number of 
claims or reimbiu^ments below this 
threshold.—^The reporting requirement 
(Art. IX of the Guarantee Agreement in 
the NPRM) has been transferred to this 
section, and reduced to a semi-annual 
status report. SBA invites comments on 
this provision. 

Section 115.15. Defenses of SBA. 

Three comments expressed concern 
with the provision equating with a 
misstatement by the surety the adoption 
by the surety of a misstatement which, 
with due diligence, surety should have 
known to be false. In response, SBA has 
added generally accepted underwriting 
standards as the test whether or not the 
surety was justified in adopting a 
misstatement by a third party. SBA 
cannot go beyond this general nile, since 
the variety of errors of commission and 
omission is infinite, and prudent 
underwriting must adapt the general rule 
to the parti(^ar facts of a file. One 
commenler suggested that SBA review 
the sureties’ questionnaires for 
adequacy of disclosure. SBA does not 
believe that any form can solve all 
underwriting problems automatically: 
the prudent underwriter will develop his 
own questions on a case-by-case basis. 
The same comment suggested that the 
"red flags" listed in SOP 50 45 (p. 49) be 
the test of diligent underwriting. These 
"red flags" are merely examples; the 
SOP stresses that the surety must 
"adhere to the surety industry's general 
principles and practices used in 
evaluating the credit, capacity and 
character of a principal taking into 
consideration the reason an SBA 
guarantee is needed."—One comment 
asked who determines whether the 
surety "should have known" of a 
misrepresentation by others. This clause 
is commonly interpreted in the law to 
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preclude a willful ignorance, or 
ignorance resulting from ne^igence.—A 
comment pointed out that “statement of 
personal history forms** are only 
required from the holders of equity 
positions in the surety of 20% or more, 
while this section requires disclosures of 
equity positions in a contractor by 
owners of 10% or more. In response, 

SBA has raised the disclosure threshold 
to 20%.—SBA has also revised 
subsection (a), excess contract amount, 
to provide that the contract amount may 
not exceed the statutory limit at the time 
of issuance of the executed bond, 
instead of the proposed **time of 
execution of the guarantee.** The reason 
therefore is stated in the comment on 
the definition of “Amount of Contract*’ 
under S 115.4. supra .—A comment also 
emphasized the difficulty for a major 
surety company to monitor all its 
officers, directors or partners for a 
possible interest in the contractor to be 
bonded. In response. SBA has limited 
this requirement to persons empowered 
to act for the surety, in conformity with 
the statutory definition of surety. 15 
U.S.C. e94a(4].—A commenter asked 
who in SBA would make the decision to 
deny liabOity on the grounds of 
excessive contract amount or 
misrepresentation. Denials of liability 
under all SBA financial programs are 
made by the Administrator of SBA 
personally, as the final agency decision. 
Recourse from these decisions can only 
be sought in the courts. Section 134.3(i) 
of this Chapter confers authority on the 
Office of Hearings and Appeals to hear 
only cases of termination of 
participation in the surety bond 
pro^am. and not also denials of 
liability.—A new subsection (c) 
transfers to the regulation from former 
SBA Form 990 the exoneration of SBA 
from liability if surety agrees to a 
material alteration of the bonded 
contract or the contract bond, without 
obtaining prior written approval from 
SBA (excepting change orders not 
exceeding 25% or $50,000 of the contract 
amount or bond liability in the 
®8gregate). The former 20% limit on 
change orders is raised to conform to the 
Federal Acquisition Regulation. 46 CFR 
Ch. I, 28.106-5(a)(2)(ii). 

Section 115.16(a). Improper SBG 
practice. 

A comment proposed, and SBA 
agrees, that the phrase **other sanctions'* 
was unnecessarily imprecise, when the 
only sanction intended is the 
renegotiation of the loss percentage. The 
rule now so states. This comment also 
rightly criticized the use of “penalized** 
instead of “sanctioned.** The rule now 
avoids the former word.—Another 


comment criticized the terra 
“unacceptable underwriting and/or 
claims practice** as vague and 
ambiguous. *1110 rule now omits this term 
as unnecessary, because the same 
subsection establishes the standard for 
acceptable practices: Underwriting or 
claims practices must meet industry 
standards, as compared to other sureties 
participating in the program, including 
standards and practices established and 
communicated by SBA to program 
participants from time to time. 

Section 115.16(b). Business integrity. 

This regulation has been expanded to 
include the requirements, previously 
proposed to be included in the proposed 
SBA Forms 1427 and 1428, that the 
controlling persons of a Surety must also 
meet the business integrity 
qualifications required of the Surety and 
its agents.—^A comment pointed out 
correctly that the denial of a surety 
bonding license by a regulator to a first 
time applicant need not have serious 
cause. Such denial may occur, for 
example, because the applicant’s latest 
examination by its home state is not 
recent enough. Accordingly, SBA has 
dropped such denial from the list of 
events triggering proceedings to deny, 
suspend or revoke the right to 
participate in the SBG program. The 
same comment asked whether upon the 
lifting of a suspension by the licensing 
authority a participant could be 
readmitted. This is SBA’s intent, and is 
made clear in the final rule. Similarly, an 
indictment may or may not trigger a 
suspension, depending on the relevance 
of the charges to the participant's fitness 
to participate in the program, always in 
a proceeding pursuant to Part 134 of the 
regulations. Accordingly, this subsection 
has been rewritten in its entirety.—^The 
final rule also gives the Administrator 
the right to suspend a surety, pending a 
hearing and decision under Part 134, for 
any of the causes listed in subsection 
(b).—In response to a comment, the final 
rule makes clear that a bond guarantee 
issued by SBA before a suspension or 
termination remains in effect. 

Section 115.17(a). Audit 

Several comments claimed that access 
for SBA auditors to surety attorneys and 
their files might operate as a waiver of 
the attorney-client privilege, leading 
possibly to compulsory disclosure to the 
adversary in a law suit SBA points out 
that this provision has been in its 
regulation since September 17,1961 (46 
FR 46113), without any such adverse 
consequence. At the time SBA pointed 
out that it had such authority under its 
legislation, as well as the Inspector 
General Act of 1978 (5 U.S.C. App. 1).— 


One comment also questioned a Surety's 
power to make available to SBA 
auditors the records of the completion 
contractor. Since SBA is sharing in the 
completion cost, it is a legitimate 
requirement that both the surety and its 
guarantor (SBA) should have access to 
the relevant records. 

Section 115.17(e). Cost principles 
(omitted) 

The proposed introduction of the cost 
principles of the federal procurement 
regulations (Federal Acquisition 
Regulations—“FAR”) into the claims 
auditing process was condemned by all 
three applicable comments. It was 
pointed out that the government 
procurement regulations bear no 
rational relationship to the surety 
business, because the government is not 
acquiring, procuring or buying anything. 
It was also stressed that these 
regulations provide no useful guidelines 
to the determination of professional fees 
or completion costs on a bond claim. 

The inclusion of such a provision would 
make claims handling unduly 
complicated, bureaucratic and 
burdensome. A comment questioned 
particularly the application of federal 
rules to non-feder^ projects. In 
response, SBA has omitted the reference 
in the final rule, leaving SBA auditors 
free to apply whatever cost principles 
are appropriate. 

Appendix A.—Surety Bond Agreements 

Instead of the proposed two separate 
and quite lengthy Surety bond guarantee 
agreements (proposed Forms 1427 and 
1428). SBA has decided to use one short 
form, SBA Form 990. The front of this 
form will resemble Part I of former Form 
990 quite closely, and will contain all the 
information required to identify the 
contract, the surety, the principal, etc. 
The reverse side of this form is 
reproduced below as Appendix A. 

Compliance With Executive Order 
12291 and the Regulatory Flexibility Act 

SBA considers this revision of the 
Surety Bond Guarantee (SBG) 
regulations, taken as a whole, to be both 
a major rule for the purposes of 
Executive Order 12291, and a rule which 
will, for the purposes of the Regulatory 
Flexibility Act, have a significant 
economic impact on a substantial 
number of small entities. Therefore, we 
offer the following Regulatory Impact/ 
Regulatory Flexibility Analysis for the 
purpose of compliance with the 
pertinent requirements of these two 
measures. 

1. Description of the potential benefits 
of the rule. This revision will provide 
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SBA« the surety companies participating 
in its SBA program, and the small 
contractors seeking surety bonds with 
SBA*8 guarantee from participating 
sureties, with clearer guidance as to 
how SBA guarantees are obtained, who 
may apply and/or qualify for such 
guarantees and who is not eligible, and 
how both sureties and contractors may 
continue to beneBt from the SBG 
program. We believe that the revision 
will benefit SBA since it will clarify the 
regulatory framework with considerable 
input from the public, following two 
earlier publications seeking such 
comments. As pointed out above, the 
program will be made available with 
fixed premium shares. Moreover, the 
discontinuance of premium regulation, 
coupled with the loss guarantee 
percentage not to exceed 60%. should 
enable more contractors to obtain SBA 
guaranteed bonds, because more surety 
companies will participate with SB A. 
and our budget authority will cover a 
greater number of bonds. The repeal of 
the “deductible'’ (5115.14). together with 
the permitted increase in contract i^ce 
from 20% to 25% (up to an increase of 
$50,000) without S^ approval 
permitt^ by § 115.15(c). should combine 
to reduce the paperwork involved, and 
give greater leeway to sureties and their 
clients. 

2. Description of potential costs of the 
rule. Contractors may experience a rise 
in their bonding cost, due to the lifting 
by SBA of the cap on the premium, but it 
is SBA's expectation that the 
deregulation of premiums will increase 
bond availability while the former cap 
had a depressing effect on such 
availability. 

3. Description of the net benefits of 
this revision. This revision shotdd 
provide for an expansion of the SBG 
program within SBA's budget authority. 

4. Description of reasons why this 
action is taken. TWs revision is made 
with considerable public participation, 
to reflect both SBA's experience since 
the prior revision, and the comments 
received in the course of this revision. 
Simpliflcation of procedures is expected 
to attract more sureties to the SBG 
program, and thus provide required 
bonds to more small businessmen. 

5. Statement of objectives and legal 
basis for this final revision. The purpose 
of this revision of the SBG rules is to 
simplify the paperwork, to facilitate the 
issuance of more bond quarantees to 
sureties for their small business clients, 
and to increase the scope of SBA's 
budget authority. The legal basis of this 
revision is section 411(d) of the Small 
Business Investment Act. 15 U.S.C. 
694b(d). 


6. Description of entities to which 
final rule will apply. This revision will 
apply to surety companies seeking 
guarantees from SBA for their small 
business surety bonds, and will also 
affect indirectly the small business 
clients of such sureties requiring SBA 
guarantees because of their inability to 
obtain bonds without such guarantees. 

7. Description of the reporting* 
recordkeeping and compliance 
requirements of the revision. On 
balance, this revision will impose fewer 
reporting and recordkeeping 
requirements on sureties, than did the 
prior revision. 

8. Federal rules. There are no relevant 
Federal rules which duplicate or overlap 
this revision. 

9. Analysis of public participation. A 
detailed analysis of the public 
comments received in response to the 
proposed revision, and of SBA's efforts 
to confonn this revision to these 
comments, has been provided above. An 
equaUy detailed analysis of the 
comments received in response to the 
advance notice of proposed rule making 
was furnished with the Notice of 
Proposed Rule Making on August 21, 
1985 (50 FR 33706). 

SBA submits that it has rejected no 
alternative to this revision which would 
minimize the economic impact of this 
rule on small entities without giving its 
reason therefor. In this regard, the 
regulations affect primarily participating 
sureties, which are not necessarily small 
entities, while they benefit primary 
small contractors, with whom SBA has 
not direct relationship under this 
program. In preparing this revision, we 
have sought, for the sake of continuity, 
to adhere closely to the prior regulatory 
frame work in establishing participation 
requirements for this program. We do 
not believe that any of the rejected 
alternatives would have more 
consistently accomplished the stated 
objectives of our statute than those 
which we have adopted. 

These regulations contain no reporting 
requirements which have not been 
approved by the Office of Management 
and Budget under the Paperwork 
Reduction Act, 44 U.S.C. Ch. 35. Such 
approval is noted in each appropriate 
place. 

While this rule is Rnal, effective sixty 
days from publication, comments are 
nevertheless invited and will be 
considered for possible amendment of 
this revision. 

List of Subjects In 13 CFR Part 115 

Small businesses, Surety bonds. 

Pursuant to the authority contained in 
section 411(d) of Title IV, Part B, Small 


Business Investment Act of 1958, as 
amended [15 U.S.C. 694b(d)). Title 13, 
Code of Federal Regulations, Chapter L 
Part 115, is hereby revised as follows: 

PART 115—SURETY BOND 
GUARANTEE 

Secs. 

115.1 Statutory provisions. 

115.2 Headings. 

115.3 Policy. 

115.4 Definitions. 

1155 BUgibility of principal 

115.6 Procedure for surety bond guarantee 
assistance. 

115.7 Approval or decline of Surety's 
application. 

1155 Underwriting standards. 

1155 SBA's review of Surety's underwriting. 

115.10 Reinstatement for underwriting 
purposes. 

115.11 Fees and premiums. 

115.12 Surety bonding line. 

115.13 Minimization oi loss. 

115.14 Claims for losses. 

115.15 Defenses of SBA 

115.16 Refusal to issue further guarantees. 

115.17 Audit and investigation. 

115.18 Savings clause. 

Appendix A—Surety Bond Guarantee 

Agreement 

Appendix B—^Underwriting Considerations. 

Authority: Title IV. Part B of the Small 
Business Investment Act of 1958 (15 U.S.C 
694a. 694b) and the Inspector General Act of 
1978 (5 U.S.C App. 1). 

§ 115.1 Statutory provislona. 

The relevant statutory provisions will 
be found at 15 U.S.C. 694a, et seq, 

§1155 Headings. 

Headings are explanatory (for 
reference ease) and are not regulatory. 

§115.3 Policy. 

(a) Congressional intenL It is the 
intent of Congress to strengthen the 
competitive f^e enterprise system by 
assisting qualified small business 
concerns to obtain on a prudent and 
economically justifiable basis bid, 
payment, or performance bonds which 
are otherwise unobtainable without a 
Small Business Administration (SBA) 
guarantee. Consequently, Congress has 
authorized SBA to guarantee (upon such 
terms and conditions as SBA may 
prescribe) sureties participating in the 
Surety Bond Guarantee (SBG) program 
up to 90 percent of the losses incurred as 
a result of a principal's breach of the 
terms of a bid bond, payment bond, 
performance bond, or bonds which arc 
ancillary to and coterminous with such 
bonds, on any contract not exceeding 
$1,250,000 in face value. 

(b) Types of bonds. The 
Administration has determined that only 
bid. performance, and payment bonds 
(other than bonds in the nature of a 
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financial guarantee) issued in 
connection with a contract and of a type 
listed in the "Contract Bonds" section of 
the current Rating Manual of the Surety 
Association of America ^ will be eligible 
for an SBA guarantee. In addiUon. the 
SBA guarantee may be extended to such 
coterminous "ancillary" bonds as are 
incidential to the Contract and essential 
for its performance. See definition of 
"Contract" in §115.4. 

(c) Guarantee agreement A surety 
company participating in this program 
shall be listed by the U.S. Treasury as 
eligible to issue bonds in connection 
with Federal procurement contracts, or a 
corporation determined by SBA to be a 
surety eligible to participate in this 
program. The terms and conditions of 
SBA’s bond guarantee agreements may 
vary from surety to surely, depending on 
SBA*8 experience with a particular 
surety. In determining the division of 
losses, the Office of Surety Guarantees 
will consider, among other things, 
surety’s loss rate In this program in 
comparision to other sureties 
participating with SBA to a comparable 
de^w. the rating or ranking designation 
assigned to the surety by recognized 
authority, the average dollar amount of 
bond penalty per bond written in this 
program and the ratio of bid bonds to 
final bonds written in this program. SBA 
shall not guarantee more than 80% of 
losses as defined herein. 

(d) Appeal of surety. Any surety 
which deems itself adversely affected as 
a result of the guarantee agreement 
negotiation process outlined above to 
determine the division of losses may file 
an appeal within 30 days of the 
determination pursuant to paragraph (c) 
of this section, with SBA's Associate 
Administrator for Finance and 
Investment That Officer will review the 
division of losses proposed by the Office 
of Surety Guarantees and will render 
the fintd Agency decision. 

(e) Timeliness, A guarantee issued by 
SBA, whether pursuant to a surety 
bonding line (see § 115.12) or otherwise 
(see § 115.7(a)) will be honored only if 
issued (as that term is defined in § 115.4) 
before the executed bonds and before 
the work under the contract has actually 
begun. An SBA official having delegated 
authority to approve the bond in 
question may consent, but only by a 
separate writing, to the guarantee of a 
bond or bonds to be issued after work 
under the contract has actually begun, 
upon receipt of all of the following from 
the Surely; 

(1) Evidence (certified copy of 
contract or sworn affidavit) from the 
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principal that the surety bond 
requirement was contained in the 
ori^nal job contract, or documentation 
satisfactory to SBA as to why a surety 
bond was not previously secured and is 
now being required 

(2) A certification by the principal 
listing all suppliers and indicating that 
they are paid to date, attaching a waiver 
of lien from each; that all taxes and 
labor costs are current; that all 
subcontractors are paid to their current 
position of work and a waiver of lien 
from each, or an explanation 
satisfactory to SBA why such 
documentation cannot be produced 

(3) A certification by obligee that all 
payments due under the contract to 
present status have been made and that 
the job has been satisfactorily 
completed to present status. 

§115.4 Definitions. 

This section includes terms defined at 
15 U.S.C 694a and provides definitions 
of other terms. 

* Affiliate*'is defined in § 121.3(a) of 
this Chapter. 

"Amount of Contract ** The amount of 
the contract to be bonded shall be 
established as of the later time of (a) 
issuance of the executed and guaranteed 
bond or bonds or (b) award of the 
bonded contract to the principal. The 
contract amount shall not exceed 
$1,250,000 in face value. The amounts of 
two or more contracts for a single 
project, to be performed in phases, shall 
not be aggregated if the prior bond is 
released (other than for maintenance or 
warranty—see definition of contract in 
this section] before the beginning of 
each succeeding phase. A "single 
project" means one represented by two 
or more contracts of one principal or its 
affiliates with one obligee or its 
affiliates for performance at the same 
locality, irrespective of job title or 
nature of the work to be performed. 

"Ancillary and Coterminous Bond" 
means a bond incidental and essential 
to performance of the bonded contract 
and coextensive in scope and duration 
with the related principal bond. 

"Bid Bond" mesiiis a bond conditioned 
upon the bidder on a contract entering 
into the contract if bidder receives the 
award thereof, and furnishing the 
prescribed pa 3 rment bond and 
performance bond. A bid bond 
guarantee shall expire twelve months 
after issuance. 

"Contract" meens an obligation of the 
principal requiring the furnishing of 
services, supplies, labor, materials, 
machinery, equipment or construction 
(including a warranty up to two years 
only if such warranty is limited to 
defective materiab or workmanship). 


The contract shall not be a permit, 
subdivision contract lease, land 
contract, evidence of debt, financial 
guarantee, warranty of performance or 
efficiency, warranty of fidelity, or 
release of lien (other than for claims 
under a guaranteed bond) nor shall a 
contract prohibit a surety from 
performing a contract upon default of 
the principal. A warranty in excess of 
two years or for other than materials or 
wortoanship shall not be covered by 
SBA’s guaranty unless SBA. by a 
separate writing signed by surety and 
SBA, agrees to a warranty in excess of 
two years from completion, ancillary to 
an otherwise eligible contract, limited to 
materials and workmanship, if such 
warranty is the immediate contractual 
responsibility of the principal, upon a 
showing that such warranty is 
customarily required in the relevant 
trade or industry. 

"Contractor" mems the person with 
whom the obligee has contracted to 
perform the contract 

"Issuance" 01 "issued" mesas the 
release of the SBA>guaranteed executed 
bond by the surety, which binds surety 
to the contract if such contract is 
awarded to the principal. 

’Xoss" shall have the following 
meanings: 

(a) Loss Under Bid Bond. In the case 
of a bid bond, the lesser of the penal 
sum or the sum which is the difference 
between the bonded bid and the next 
higher responsive bid, less any amounts 
recovered by reason of the principal’s 
defenses against the obligee’s demand 
for performance by the principal and 
less any sums recovered from 
indemnitors and other salvage. Only in 
jurisdictions where statute or settled 
decisiontd law requires forfeiture bid 
bonds for public works contracts, 
forfeitures on such bonds shall be 
deemed "Loss." 

(b) Loss Under Payment Bond. In the 
case of a payment bond, at the surety’s 
option, the sums necessary to pay all 
just and timely claims against the 
principal which are for the value of 
labor, materials or equipment furnished 
for use in the performance of the 
contract, or the penal sum of the 
payment bond, with interest and related 
court cost and attorney's fees, if any, 
less any amounts recovered (through 
offset or otherwise) by reason of the 
principal’s claims against laborers, 
materialmen, subcontractors or 
suppliers and less any sums recovered 
from indemnitors and other salvage. 

(c) Loss Under Performance Bond. In 
the case of a performance bond, at the 
Surety’s option, the sums necessary to 
meet the cost of fulfilling the terms of a 
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contract, or the penal sum of the bond, 
with interest and related court costs and 
attorneys fees, if any, less amounts 
recovered (through offset or otherwise) 
by reason of the principars defenses or 
causes of action against the obligee and 
less any sums recovered from 
indemnitors and other salvage. 

(d) Loss Adjustment Expense. 
Amounts actually paid, specifically 
allocable to the investigation, 
adjustment, negotiation, compromise, 
settlement of or resistance to a given 
claim (including court costs and 
reasonable attorney's fees) for loss 
resulting from the asserted breach of the 
terms of any guaranteed bond, but 
excluding all unallocated or overhead 
expenses of Surety. Any allocation 
method must be reasonable and in 
accord with generally accepted 
accounting principles. 

(e) Loss From Litigation Cost. 
Expenses shall also include court costs 
and reasonable attorney's fees incurred 
in suits to enforce mitigation of loss as 
defined in paragraphs (a) through (c) of 
this definition, including suits to obtain 
sums due from obligees, indemnitors, 
principals and others, but no such 
expense shall be paid for any such suits 
filed against the United States of 
America or any of its agencies, officers 
or employees unless the surety has, 
prior to filing such suit, received written 
concurrence from SBA that such suit 
may be filed, or unless such claim is 
asserted as a cross-claim or 
counterclaim. 

(f) Loss From Attorneys' Fees and 
Damages. “Loss" shall not include 
attorney's fees and court costa incurred 
by a surety in a suit by or against SBA 
or its Administrator, and shall not 
include such costs or payments (e.g.. tort 
damages] arising out of a successful suit 
sounding in tort initiated under the bond 
by a principal or any other person 
against such surety. 

(g) Loss After Excess Contract 
Amount. Where the contract amount, 
through change orders or otherwise, 
within the limits permitted by 

§ 115.15(c), is increased after Issuance of 
the executed guaranteed bond beyond 
the statutory limit of $1,250,000, SBA's 
share of the loss shall be limited to that 
percentage of the increased contract 
amount, which the statutory limit 
represents, multiplied by the guarantee 
percentage approved by SBA pursuant 
to 5 115.3(c). llius, if a contract amount 
has been increased to $1,375,000, SBA's 
share of the loss under an 60% guarantee 
would be limited to 72.73% 

(90.91% X 80%]. 

“OW/gee" means (a) in the case of a 
bid bond, the person requesting bids for 
the performance of a contract, or (b) in 


the case of a payment bond or 
performance bond, the person who has 
contracted with a Principal for the 
completion of the contract and to whom 
the primary obligation of tlie surety runs 
in the event of a breach by the principal 
of the conditions of a pa 5 anent bond or 
performance bond. No person shall be 
named co-obligee on the bond unless 
such person (including a lender to the 
original obligee) is bound to the 
principal to the same extent as the 
original obligee or unless such co¬ 
obligee is a Federal department or 
agency. 

'‘Payment Bond" means a bond 
conditioned upon the payment by the 
Principal of money to persons who 
furnish labor, materials and equipment 
for use in the performance of the 
contract and who have a right of action 
against such bond. 

"Performance bond" means a bond 
conditioned upon the completion by the 
principal of a contract in accordance 
with its terms. Such bond shall not 
prohibit a surety from performing the 
contract upon default of the principal. 

"Premium " means an amount 
determined by applying an approved 
rate to the bond or contract amount, and 
does not include surcharges for extra 
services whether or not considered part 
of the “premium" under local law. 

"Principal" means (a) in the case of a 
bid bond, a person bidding for the 
award of a contract, or (b) in the case of 
final bonds, the person primarily liable 
to complete a contract for the obligee, or 
to make payments to other persons in 
respect of such contract, and for whose 
performance or payment the surety is 
bound under the terms of a payment or 
performance bond. A principal may be a 
prime contractor or a subcontractor. 

"Surety" meens the person which is 
listed by the U.S. Treasury, see 
§ 115.3(c), or a corporation determined 
by SBA to be a Surely eligible to 
participate in this program, which has 
entered into a Surety Bond Guarantee 
Agreement vrith SBA and (a) under the 
terms of a bid bond, undertakes to pay a 
sum of money to the obligee in the event 
the principal breaches the conditions of 
the bond; (b) under the terms of a 
performance bond, undertakes to pay a 
sum of money or to incur the cost of 
fulfilling the terms of a Contract in the 
event the principal breaches the 
conditions of the contract: or (c) under 
the terms of a payment bond, 
undertakes to make payment to all 
persons supplying labor and material in 
the prosecution of the work under the 
contract and who have a right of action 
against the bond under local law, or (d) 
is an agent, independent agent, 
underwriter, or any other company or 


individual empowered to act on behalf 
of such person. 

§ 115.5 Eligibility of principal. 

In order to be eligible for a bond 
guaranteed by SBA, the principal must: 

(a) Size. Qualify as a small business 
under Part 121 of this Chapter. 

(b) Character. Possess good character 
and reputation, as determined by SBA. 

A Principal will be deemed to meet this 
standard if each owner of twenty 
percent or more of its equity, and each 
of its offices, directors, or partners 
possesses good character and 
reputation. Good character and 
reputation shall be presumed absent 
when any such person (1) has been 
indicted (pending disposition of such 
indictment) for or convicted of a felony, 
or has suffered an adverse final civil 
judgment that he or she has committed a 
breach of trust or the violation of a law 
or regulation protecting the integrity of 
business transactions or business 
relationships; or (2) a regulatory 
authority has revoked, cancelled or 
suspended the license of such person 
necessary to perform the contract; or (3) 
has obtained a bond guarantee by fraud 
or material misrepresentation (as these 
terms are defined in § 115.15), or has 
failed to keep Surety informed of 
unbonded contracts as required by a 
bonding line commitment pursuant to 

§ 115.12. 

(c) Need for bond. Certify that a bond 
is required in order to bid on a contract 
or to serve as a prime contractor or 
subcontractor thereon; 

(d) Availability of bond. Certify that a 
bond is not obtainable on reasonable 
terms and conditions without SBA's 
bond guarantee assistance; and 

(e) Partial subcontract. Certify the 
percentage of work under the contract to 
be subcontracted. SBA will not 
guarantee bonds for contractors who are 
primarily brokers or packagers, see 

§ 124.109(a). Part 124 of this title. 

§ 115.6 Procedure for surety bond 
guarantee assistance. 

(a) Application. By submitting an 
application for an SBA guarantee, surety 
shall be deemed to certify that the 
bonds to be issued are appropriate to 
the contract requiring them, that there is 
a reasonable expectation that the 
principal, if awarded the contract, will 
perform the contract with respect to 
which the bond is required, but that, 
since such principal does not meet 
surety's normal underwriting standard, 
surety will not issue such bonds without 
SBA's guarantee. Application for an 
SBA guarantee (including a bonding line 
application) is made by &e contractor 
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and the surety on the SBA Application 
for Surety Bond Guarantee Assistance. 
SBA Forms 984 and 984B (Underwriting 
Review), respectively (OMB Approval 
No. 32450007), Except for premiums, 
contractor shall itemize on SBA Form 
994 (Application for Surety Bond 
Assistance] all payments made, or to be 
made, by contractor to surety [as 
defined in S 115.4) for whatever purpose 
as a condition of. or in connection with, 
the issuance of the bondfs) to be 
guaranteed by SBA. Contractor and 
surety shall disciose. by separate 
attachment to SBA Forms 994 and 994B 
or C respectively, to the best of their 
knowledge any business and close 
family relationship between them (for 
definition of ‘^dose relative,** see 
§ 120.2-2(d) of this chapter). No negative 
statement is required. The Contractor 
shall be required to execute and file 
SBA Form 1261 (Statements Required by 
Law or Executive Order) (no OMB 
Approval No. required) with the initial 
application. In addition, the contractor 
shall complete and provide SBA Form 
912, Statement of Personal History 
(OMB Approval No. 32450178), for each 
owner of 20% of its equity and each 
officer, director and partner, for 
submission with contractor's initial 
application and on subsequent 
applications will either certify that the 
information provided in the initial SBA 
Forms 912 remains complete and 
accurate, or will submit updated SBA 
Forms 912. The completed application, 
together with the surety’s report of 
underwriting review on SBA Form 994B 
or 994C (OMB Approval No. 32450007), 
shall be submitted to SBA only by a 
person empowered and authorized by 
the surety in writing to issue the bond 
applied for. A surety shall furnish SBA a 
true copy of its agent's power-of- 
attomey (including any dollar or other 
limitation thereon) before or with such 
agent's initial request for a guarantee, 
notice of any subsequent modification 
thereof, and a renewal notice on or 
before the expiration date of such 
power. 

(b) Fees. SBA makes no chaige for 
reviewing an application for a bid bond 
guarantee. The application for a final 
bond shall be accompanied by the 
Contractor's guarantee fee {see 
i 115.11). 

S 115.7 Approval or decline of surety's 
application. 

(a) Approval SBA's approval or 
decline action will be made in writing 
by the SBA officer having delegated 
authority to take final action (see Part 
101 of this Chapter). This subsection 
does not prohibit telephone notice by 
such office to a surety of SBA's 


execution of the guarantee in advance of 
surety's receipt of such approval 
(pending receipt by surety of written 
approval): Provided, however, That the 
written approval shall be controlling, as 
against such telephone notice. 

(b) Reconsideration—appeal A 
request by a surety for reconsideration 
of a decli^ shall be directed to the 
appropriate SBA officer who made the 
decision to be reconsidered. If the 
decision on reconsideration is negative, 
the surety may make a further appeal to 
the Regional Administrator. If the 
decision is again adverse, surety may 
direct an appeal to the Associate 
Administrator for Finance and 
Investment, who shall make the final 
Agency decision. 

(c) Notice to SBA. When surety has 
issued the final bonds, surety shall 
complete Items 19 to 26 on SBA Forms 
990 or 994C. as the case may be, and 
submit the form, together with the 
principal's guarantee fee (see 

5 115.11(b)) to SBA within 45 days after 
the later date of the award of the 
bonded contract or the issuance of the 
bond(8). If surety fails to submit such 
information and fee in a timely fashion. 
SBA's guarantee of the bond shall be 
void from its inception, but may be 
reinstated, at SBA’s discretion, upon a 
showing that the contract is not in 
default and a valid reason exists why a 
timely submission was not made. 

§ 11541 Underwriting standards. 

The surety shall adhere to SBA’s 
general principles and practices used in 
evaluating the credit, capacity, and 
character of a contractor as set forth in 
SBA’s Surety Bond Guarantee Program 
Standard Operating Procedure (SPO 50- 
45). as amended from time to time,* as 
supplemented by generally accepted 
standards of the surety business, to 
assure that the contract meets the 
requirements for feasibility of successful 
completion, reasonableness of cost and 
that the terms and conditions of the 
proposed bond are reasonable In light of 
the risks involved. 

9 115.9 SBA's review of surety's 
undofwriting. 

The SBA office referred to in § 115.7 
shall review the Surety's underwriting of 
a bond, taking into consideration the 
standards specified in 9 115.8 for the 
purpose of making SBA's determination 
that the principal and the proposed 
bond(8) are eligible for SBA's guarantee, 
that the principal will perform the 


• The SOP may be obtained from SBA's Office of 
Surety Guaranteea. The current Chapter relevant 
here. “Underwriting Conaiderationa.** la reprinted in 

the Appendix to theae regulationa aa Appendix “B“. 


covenants and conditions of the contract 
under consideration, that the cost of the 
contract is reasonable and that 
completion thereof by the small 
business is feasible. 

9 115.10 ReSnslatemertl for underwriting 
purposes. 

(a) Conditions for reinstatement 
When legal action against the bond has 
been instituted or when surety 
establishes a claim reserve, or when 
surety requests reimbursement of loss 
from SBA. or a principal has failed to 
pay SBA the fee required by § 115.11(b). 
the principal's file shall be transferred to 
SBA's Office of Surety Guarantees, 
unless that office, in its discretion and 
with the surety's recommendation, 
determines that further bond guarantees 
will assist in the prevention or 
elimination of loss to SBA. The 
application file will be retained in that 
office and the principaL including any 
affiliates, will not be considered for 
guarantees of bonds until principal pays 
the fee or surety has repaid SBA in full 
for all payments due to principal's 
default, as the case may be, or one of 
the following circumstances exists: 

(1) Surety has settled its claim with 
principal for a cash payment of not less 
than half the amount of loss; principal 
paid surety amount as settled, and has 
given a note for the balance to surety. 

(2) Principal is presented with a claim 
wltich it contests and principal provides 
collateral acceptable to surety which 
has a liquidation value of not less than 
the amotmt of the claim including 
related expenses. 

(3) The principal's indebtedness to the 
surety is discharged by operation of law 
as in bankruptcy or any judicial or 
quasi-judicial process. 

(b) Underwriting after reinstatement 
A guarantee application after default is 
subject to the most stringent 
underwriting review, taking into account 
the previous default, past woric 
experience, present and future financial 
and work capability, and SBA's 
budgetary guidelines. While a 
settlement, as described above, permits 
reinstatement, prudent underwriting 
must take into consideration all past 
experience. Where, however, surety 
with full knowledge of past experience 
is w'illing to bond the principal again, 
and states its belief that the principal 
can complete the proposed contract 
successfully and without another loss. 
SBA will give careful consideration to 
the surety's guarantee application. 

§115.11 Fees and Premkims. 

(a) Surety*s Premiunu A surety shall 
charge no amount greater than that 
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authorized by the appropriate insurance 
department. A surety shall make no 
requirement of a principal that it 
purchase casualty or other insurance or 
any other services from the surety or 
any affiliate or agent of the surety. A 
surety shall not make non-premium 
charges to a principal except where 
other services are performed and the 
additional charge or fee is permitted by 
the appropriate State law or regulation 
and agreed to by the principal. 

(b) SBA charge to principal No 
application or bid bond guarantee fee 
shall be charged to the small business 
by SBA. No bid bond guarantee fee shall 
be charged by SBA to the surety. If SBA 
guarantees a payment and/or 
performance bond, the principal shall 
pay to SBA a guarantee fee of $6 (six 
dollars) per thousand dollars of the 
contract or bond amount (calculated as 
in paragraph (c) of this section), to be 
remitted to SBA by surety togedier with 
the notice required under $ 115.7(c). 

(c) SBA charge to surety. The surety 
shall pay SBA the guarantee fee 
expressed as a dollar amount per one 
thousand dollars (rounded off to the 
nearest one thousand dollars)—of bond 
or contract amount, according to the 
surety's own premium base, as stated on 
the Surety Bond Guarantee Agreement 
(SBA Form 990) betw’een SBA and the 
surety. SBA shall not receive any 
portion of a Surety’s non-premium 
charges. Surety shall notify SBA of any 
increase or decrease in such contract or 
bond amount of ten thousand dollars 
($10,000) or more; however, no related 
adjustment in the guarantee fee shall be 
made. But see § 115.15(c). 

§ 11S.12 Surety bonding line. 

(a) General A surety bonding line is a 
written commitment by SBA to a Surety 
which allows the issuance of multiple 
bonds to a specified small business 
within pre-approved terms, conditions 
and limitations. A bonding line shall not 
exceed one year’s duration. In addition 
to the other limitations and provisions 
set forth in this part 115, the following 
conditions apply to each surety bonding 
line (0MB Approval No. 32450007). 

(b) Underwriting. A bonding line may 
be issued by SBA for a small business if 
SBA’s underwriting evaluation is 
satisfactory and the surety recommends 
the bonding line. The surety shall 
require the principal to keep it informed 
of all its contracts, bonded or unbonded, 
during the time limit of the bonding line. 

(c) Application for bonding iine. Upon 
requesting a bonding line, the surety 
shall provide SBA with: 

(1) In addition to the forms required 
pursuant to i 115.6, information about 


the small business deemed necessary by 
SBA. 

(2) A recommendation regarding the 
limit on the number of contracts with 
SBA guaranteed bonds under the 
bonding line which the small business 
may undertake. 

(3) A recommendation regarding the 
maximum dollar amount of any single 
bonded contract the small business can 
reasonably be expected to perform. 

(4) A recommendation concerning the 
limit of the total value of all outstanding 
bids plus uncompleted contracts (“work 
on hand,’’ bonded and unbonded) which 
the small business can reasonably be 
expected to perform simultaneously. 

(5) A recommendation whether the 
small business’ bonds should be 
restricted to a specific type or specialty 
of work or should be restricted to a 
geographical area. 

(d) Bonding line commitment 
conditions. In the event a bonding line is 
approved, SBA’s written commitment 
will be conditioned to limit the 
following: (1) The time period of the 
bonding line not to exceed one year, 
subject to renewal in writing: (2) the 
total dollar amount of the small 
concern’s bonded and unbonded work 
on hand during the period of the bonding 
line; (3) the number of such contracts 
during the period of tlie bonding line; (4) 
the maximum dollar amount of any 
single guaranteed bonded contract; and 
(5) any other limitation related to type, 
specialty of work, geographical area or 
credit. 

(e) Excess bonding. If, after a bonding 
line is committed, the principal desires a 
bond and the Surety desires a guarantee 
exceeding a limitation of the bonding 
line, an application may be made under 
regular procedures. 

(f) Submission of forms to SBA. 

Within 45 calendar days after the later 
date of either the award of the bonded 
contract or the issuance of any final 
bonds under a bonding line, the surety 
shall submit notice to SBA on forms 
prescribed by SBA (0MB Approval No. 
32450007) showing \ha{ tlie bond or 
bonds have been issued. Surety may use 
SBA Form 994C (OMB Approval No. 
32450007) when a completed Form 994B 
is on file with SBA, except when new 
financial statements are received from 
the principal. If the surety fails to submit 
such form and fee to SBA in a timely 
fashion, SBA’s guarantee of the bond 
shall be void from its inception, but may 
be reinstated, at SBA’s discretion, upon 
a showing that the contract is not in 
default—see 5 115.3fe) (2) and (3)—and 
a valid reason exists why the timely 
submission was not made. 

(g) Fees. With the information 
required under paragraph (e) of this 


section, surety shall remit the principal’s 
guarantee fee [see § 115.11(b)] and any 
additional data deemed necessary by 
SBA. 

(h) Cancellation. Upon the occurrence 
of a default, in the opinion of the surety, 
whether under a bonded or unbonded 
contract, the surety shall cancel the 
bonding line commitment. SBA or the 
surety may cancel a bonding line 
commitment at any other time upon 
written notice to the other party. In 
either event surety shall promptly notify 
the principal in writing. Cancellation by 
SBA will be effective upon receipt of 
such notice by the surety: Provided, 
however, That bonds issued before the 
effective date of cancellation shall 
remain guaranteed by SBA. 

§ 115.13 Minimization of loss. 

(a) Indemnification agreements and 
collateral. Surety shall take all 
reasonable action to minimize risk of 
loss, including, but not limited to, 
securing from each bonded principal a 
written indemnification agreement 
secured by such collateral as the surety 
and SBA may deem appropriate. Other 
indemnity agreements from other 
persons or entities, secured by collateral 
or unsecured, may also be required by 
the surety and SBA. All SBA 
requirements concerning collateral and 
indemnity from parties other than the 
principal shall be communicated to the 
Surety in the written commitments 
issued pursuant to §§ 115.7(a) and 
115.12(d). 

(b) Salvage and recovery. Surety shall 
pursue all possible sources of recovery, 
until SBA consents to discontinuance of 
such efforts: Provided, That in any 
dispute between two or more sureties 
which are guaranteed against loss by 
SBA, such dispute shall first be brought 
to the attention of SBA’s Office of 
Surety Guarantees for an attempt at 
mediation and settlement. 

§ 115.14 Claims for tosses. 

Claims for reimbursement on account 
of losses which surety has paid shall be 
submitted to SBA’s Office of Surety 
Guarantees, on SBA Form 994H (OMB 
Approval No. 3245-0007). Loss will be 
determined as of the date of receipt by 
SBA of such claim for reimbursement, or 
as of such later date as additional 
information requested by SBA is 
received. Surety shall further submit 
semi-armual status reports on each 
claim, six months after the initial default 
notice and in six-month intervals 
thereafter. SBA may request additional 
information. Subject to part 140 of this 
chapter, SBA shall pay its share of loss 
within ninety (90) days of receipt of the 
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requisite information. Surety shall 
reimburse or credit SBA (in the same 
proportion as SBA*8 share of loss) 
within ninety (90) days of any recovery 
or salvage by surety. Claims for 
reimbursement and any additional 
information provided are subject to 
review and audit by SBA. 

§ 115.15 Defenses of SBA. 

In addition to equitable and legal 
defenses and remedies afforded by the 
general law of contracts and these 
regulations. SBA shall be relieved of all 
liability under any Surely Bond 
Guarantee Agreement, if: 

(a) Excess Contract Amount The total 
contract amount at the time of issuance 
of the bond or bonds exceeds $1,250,000 
in face value: or 

(b) Misrepresentation. The surety 
obtained the guarantee agreement or 
applied for reimbursement for losses by 
fraud or material misrepresentation. 
Material misrepresentation includes (but 
is not limited to) both the making of an 
untrue statement of material fact and 
the omission of a statement of material 
fact necessary to make a statement not 
misleadii^ in light of the circumstances 
in which it was made, and includes the 
adoption by the surety of a material 
misstatement made by others which the 
surety knew or under generally accepted 
underwriting standards should have 
known to be false or misleading. Failure 
by the surety (as defined in § 115.4) to 
disclose its ownership (or the ownership 
by any owner of twenty percent or more 
of its equity) of an Interest in a principal 
or an obligee shall be deemed the 
omission of a statement of material fact; 
or 

(c) Alteration. Surety agrees to any 
material alteration in the terms, 
conditions or provisions of the contract 
or bond(s). including but not limited to 
the following acts, without obtaining 
prior written approval from SBA; (1) 
Name as an obligee on the bond(8) any 
party (other than a Federal department 
or agency) which is not bound by the 
contract to the principal; or (2) make any 
alterations in such bond(s) or make or 
alter any other instrument which would 
increase the contract amount or bond(8) 
liability by more than either 25 percent, 
or $50,000 in the aggregate, whichever is 
less. See also §§ 115.3(e). 115.6(a), 
115.7(c). 115.11(c) and 115.12(f) of this 
part. 

§ 115.16 Refusal to Issue further 
fluaranleee. 

(a) Improper surety bond guarantee 
P^ctices. SBA at its sole discretion may 
refuse to issue further guarantees to a 
surety where SBA finds that the surety, 
in its underwriting of surety bonds 


guaranteed by SBA, or in its efforts to 
minimize loss, or in its claims practices, 
or its documentation related to such 
bonds, has failed to adhere to prudent 
underwriting standards or other 
practices, as compared to those of other 
sureties participating in the SBA Bond 
Guarantee Program, including any 
standards or practices required and 
communicated by SBA. Acts of 
wrongdoing such as fraud or material 
misrepresentation (as defined in 
§ 115.15) shall constitute adequate 
grounds for refusal to issue further 
guarantees. SBA may also require the 
renegotiation of the percentage of its 
loss guarantee with a surety which 
experiences excessive losses on SBA- 
guaranteed bonds, relative to those of 
other Sureties participating in the 
program to a comparable degree. Such 
refusals or sanctions will be issued by 
SBA’s Associate Administrator for 
Finance and Investment. Any surety that 
has been so sanctioned may file a 
petition in accordance with § 134.11(a) 
of this Chapter. Proceedings concerning 
such petition shall be conducted in 
accordance with the provisions of Part 
134 of this Chapter. T^e Assistant 
Administrator of the Office of Hearings 
and Appeals or an Administrative Law 
fudge of such office shall be the 
reviewing official for purposes of 
§ 134.34 of this Chapter. 

(b) Business integrity. Any person 
qualifying as a surety. Including any 
officer, director, individual partner, 
other individual holding twenty or more 
percent of the surety’s voting securities, 
and any agent, independent agent, 
underwriter or individual empowered to 
act on behalf of such person shall be 
presumed to have good character and 
(subject to 8 115.6(a) be entitled to 
present applications for guarantees of 
bonds, except in the following 
circumstances: 

(1) When a State or other authority 
regulating insurance (including the 
surety industry) has revoked or 
cancelled the license required of such 
person to engage in the surety business, 
the right of such person to participate in 
the program may be denied or 
terminated as applicable. W^en such 
authority has suspended such license, 
the right to participate may be 
suspended for the duration of such 
suspension. 

(2) When such person has been 
indicted or otherwise formally charged 
writh a misdemeanor or felony bearing 
on such person's fitness to participate in 
the program, the participation of such 
person may be suspended imtil the 
charge is disposed of. Upon conviction, 
participation may be denied or 
terminated. 


(3) WThen such person has suffered an 
adverse final civil judgment holding that 
such person has committed a breach of 
trust or violation of a law or regulation 
protectii^ the Integrity of business 
transactions or relationships, 
participation may be denied or 
terminated. 

(4) When such person has made a 
material misrepresentation or wrillfuUy 
false statement within the meaning of 

§ 115.15(b) in the presentation of oral or 
written information to SBA in 
connection with an application for a 
surety bond guarantee or the 
presentation of a claim thereon, the 
participation may be denied or 
terminated. 

(c) SBA proceedings. Surety shall 
notify SBA if and when any of the above 
mentioned persons does not. or ceases 
to. qualify as a surety under this section. 
SBA may require submission of SBA 
Form 912, Statement of Personal History 
(OMB Approval No. 32450178) from any 
of these individuals. All proceedings for 
suspensions, terminations from and 
reinstatements to participation in the 
surety bond guarantee program shall be 
conducted in the manner described in 
para^aph (a) of this section. The 
Administrator may, pending a hearing 
and decision pursuant to Part 134 of this 
Chapter, suspend the participation of 
any surety for any of the causes listed in 
paragraphs (b)(1) through (4) of this 
section. A guarantee issued by SBA 
before a suspension or termination 
under this section shall remain in effect. 

8 115.17 Audit and investigation. 

(a) Audit At all reasonable times. 

SBA may audit in the office of either a 
participating surety, its attorneys, or the 
contractor or subcontractor completing 
the contract all documents, files, books, 
records, tapes, disks and other material 
relevant to the Administration's surety 
bond guarantee, commitments to 
guarantee a surety bond, or agreements 
to indemnify the surety. Failure of a 
surety to consent to such audit or 
maintain such records will be grounds 
for SBA to refuse to issue further surety 
bond guarantees or to honor claims until 
such time as the surety consents to such 
audit; Provided, however, That when 
SBA has so refused to issue further 
guarantees the surety may file a petition 
in accordance with 8 134.11(a) of this 
chapter. Proceedings concerning such 
appeal shall be conducted in accordance 
with the provisions of Part 134. The 
Assistant Administrator of the Office of 
Hearings and Appeals or an 
Administrative Law Judge of such office 
shall be the reviewing official for 
purposes of 8 134.34 of this chapter. 
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(b) The relevant records within the 
meaning of paragraph (a) of this section 
shall be maintained for a period of three 
years beyond the term of each bond, 
plus such additional time as may be 
required to settle claims for which the 
surety may seek recovery from SBA or 
attempt salvage or other recovery and 
shall include the following records: 

(1) The bond agreement; 

(2) All documentation submitted by 
the principal in applying for the bond; 

(3) All information gathered by the 
surety in reviewing the principal’s 
application; 

(4) All documentation of any breach 
by the principal; 

(5) All records of any transactions for 
which the surety makes payment 
pursuant to the bond, including, but not 
limited to, copies of all claims, bills, 
judgments, settlement agreements and 
court or arbitration decisions, contracts 
and receipts; 

(6) All documentation relating to 
efforts to mitigate losses; and 

(7) Records of any accounts into 
which fees and funds obtained in 
mitigation of losses have been paid, and 
from which payments have been made 
pursuant to the bond. 

(c) Investigation. SBA may conduct 
such investigations as it deems 
necessary to inquire into the possible 
violation by any person of the Small 
Business Investment Act of 1958. as 
amended, or of any rule or regulation 
under the Act, or of any order issued 
under that Act, or any Federal law 
relating to programs and operations of 
the SBA. 

(d) Authority. Authority for 
paragraphs (a), (b) and (c) of this section 
is contained in sections 310(a) and 

411 (g) of the Small Business Investment 
Act of 1958. as amended (15 U.S.C 
687b(a) and 694b(g)]. and in the 
Inspector General Act of 1978 (5 U.S.C., 
App. I). 

§115.18 Savings clause. 

The legality of transactions, including 
the issuance by SBA of bond 
guarantees, pursuant to provisions of 
SBA regulations in effect before 
amendment, shall be governed thereby, 
notwithstanding subsequent changes. 
Nothing herein shall bar SBA 
enforcement with respect to any 
transaction consummated or bond 
guarantees issued in violation of 
provisions applicable at the time, but no 
longer in effect. If any section or part of 
a section of these regulations should be 
adjudged invalid, oidy that section or 
part shall be invalid, and no other part 
or section shall be affected thereby. 


Appendix A—Surety Bond Guarantee 
Ag^ment; U.S. Snudl Business 
Administration 

By the signature of its authorized 
representative on the reverse side of this 
form (Blocks 18>18). the U.S. Small Business 
Administration guarantees the Surety named 
in Item 2 against loss resulting from the 
breach by the Principal of the terms of the 
bond(8) desaibed in Blocks 11,12.13. 22 and 
24. pursuant and subject to 15 U.S.C 694 a 
and b, the regulations thereunder (13 CFR 
Part 115) and the conditions and 
representations stated below, in reliance on 
the declarations made on the reverse side 
hereof, and on the several forms submitted 
and signed by surety as applicable. This 
guarantee shall become effective upon the 
issuance (as defined in said regulations) of 
the SBA-guaranteed bond by the Surety. 

1. Surety represents that it has determined 
the accuracy and completeness of the 
information In the Forms submitted by Surety 
which relate to this agreement, in accordance 
with generally accepted surety industry 
underwriting practices. Said Forms are 
incorporated herein by this reference. 

2. Surety shall, conditional on the 
execution of this guarantee by SBA, if the 
Surety determines that the contract price is 
reasonable and the contract amount does not 
exceed $1,250,000, become Surety on bid, 
performance, payment, and other ancillary 
and coterminous bond(8) required for the 
award of the Contract Surety may withdraw 
its decision to issue such bond(B) if 
prescribed underwriting conditions are not 
met or if additional information comes to the 
attention of Surety of a nature so as to 
change its underwriting determination, and 
notice is given to SBA. 

3. The tenns and conditions of such bondfs) 
will be in accord with those generally 
established and accepted by the surety 
industry for the type of contract for which 
such bond(s] are required to be furnished by 
Principal, and Surety represents that such 
bonds would not be provided for Principal on 
this Contract without this SBA guarantee. 

4. If any suit or claim is filed against Surety 
upon said bond(8], Surety shall inform SBA of 
the same within 30 days of receipt of notice 
thereof in the Surety's home office. Unless 
SBA decides otherwise, and so notifies 
Surety. Surety shall take charge of all suits or 
claims arising luider said bondts) and 
compromise, settle or defend such suit or 
claim until so notified Surety shall take all 
steps necessary to mitigate any loss resulting 
from Principal's default. Surety shall not join 
SBA in any lawsuit to which Surety is a party 
unless SBA has denied liability or has agreed 
to such joinder in writing. 

5. No employee of SBA has authority to 
waive, change or alter the terms of this 
Agreement, unless such alterations are 
separately attached hereto and both the SBA 
and Surety's authorized representatives have 
signed and dated their assent thereto. 

6. This Agreement is made exclusively for 
the benefit of SBA and the Surety, and does 
not confer any rights or benefits on any other 
party, such as any right of action against SBA 
by any person claiming under SBA- 
guaranteed bonds or othervrise. In the event 
of the Surety's insolvency. SBA shall not be 


liable to the receiver or other representative 
of the Surety except for any loss incurred and 
monies actuaUy paid by such representative 
under the bonds guaranteed by SBA. 

7. If any provision of this Agreement is hi 
conflict %vith any SBA regulation, such 
regulation shall prevail in construing or 
applying this Agreement 

8. Any intentionally false statement or 
willful misrepresentation in connection %vith 
the procurement of the Guarantee or claim 
for payment pursuant to this Agreement is a 
violation of federal law, subject to criminal 
and dvil prosecution under 18 U.S.C 267,371. 
1001.15 U.S.C 845, or 31 U.S.C 231. carrying 
fines up to $10,000 and imprisonment of up to 
five years, 

Ap|>enclix B—Underwriting 
Considerations (From SOP 50-45] 

21. Surety Underwriting 

Surety underwriting must indude the 
following information for a surety bond 
guarantee, to be updated if and when 
changes occur 

a. Copy of Surety Company *8 Qualification 

Questionnaire 

b. Copies of General Indemnity Agreements 

(Completed. Signed Notariz^) 

c. SBA Form 994B. ^'Surety Bond Guarantee 

Underwriting Review**^ or SBA Form 
994C. “Surety Bond Guarantee 
Underwriting Review Update." 

(1) Uses of Forms 994B and 994C 

(a) The intent of the SBA Forms 984B and 
994C is threefold; (1) To dearly place the 
underwriting responsibility upon the 
partidpating sureties: (2) to provide the 
partidpatlng sureties with a uniform 
format on which to present their 
underwriting data: and (3) to provide 
SBG personnel with a simplified 
mechanism by which they satisfy 
legislative and administrative 
requirements for performing their 
underwriting review functions. 

(b) Surety is required to adhere to those 
rules, principles, and practices published 
from time to time by SBA's Office of 
Surety Guarantees. In underwriting an 
SBA-guaranteed bond, the surety is also 
expected to adhere to the surety 
industry's general principles and 
practices used In evaluating the credit, 
capacity, and character of a prindpal. 
taking into consideration the reason an 
SBA guarantee is needed. 

(c) A supply of SBA Form 994B, “Surety 
Bond Guarantee Underwriting Review" 
or the SBA Form 994C "Surety Bond 
Guarantee Underwriting Review Update" 
will be distributed to all participating 
surety companies as needed. Either the 
994B or 994C Is mandatory for all 
applications. The SBA Forms 994B or 
994C should be completed only in the 
original and become an Integral part of 
the applicant's case folder. 

(2) Failure of Surety to Complete SBA Form 
994Bor994C 

Where surety has failed to fill in one or 
more items on Form 994B or 094C. SBA's 
surety bond personnel should return the 
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entire application package to aurety for 
completion. 

On SB A Form 994B the following "red 
flag*' signals should alert SBA's surety 
bond personnel: 

(a) "Yes’* answer in blocks: 6(c). 8(d). 
20(a). 21(a). (b); 

(b) "No" answer in blocks: 4.5,7 (b). 
(e) or (h). 8(i). 9 (a), (b). (c): 10 (a), (c). 
11(d). 20(b), 22(a), 23. 24; 

(c) No response whatever in blocks: 7 
(c). (d), (f), or (g); or when the bid spread 
shown in item 2(c) appears to be 
excessive for the size of the contract. 

On SB A Form 994C the following "Red 
Flag" signals should alert SBA’s surety 
bond personnel: 

(d) "Yes" answer in block 1(d). 6(c); 

(ej "No" answer in block 5; or when 

the bid spread shown in item 2(c) 
appears to be excessive for the size of 
the contract, 

d. Essential Information 

The following information must be 
submitted on SBA Form 994B or 994C. 
994F, or as an attachment: 

(1) Brief description of the job, including 
location, obligee, and contract term, (on 
Forms 994B or 994C) 

(2) For all work on hand, whether jobs have 
started or not, give the total number and 
dollars of contracts on hand and the total 
dollars to be completed, (on Form 994F) 

(3) With each request, but not more often 
than quarterly, work on hand shall be 
submitted on Form 994F or comparable 
surety company form. More frequent 
submissions may be required by the field 
ofBce in individual cases, (on Form 994F) 

(4) The submitting surety or agent/broker is 
to provide the SBG staff with the 
specifics on any previous bond default/ 
claimfs) involving the subject contractor, 
and the present status of the default. 

22. SBA Underwriting Review 

(See also "Surety Bond Guarantee 
Underwriting Reference Guide") 

No application for surety bond guarantee 
assistance shall be approved unless the 
following conditions have been met: 

a. Eligibility —^The applicant must meet the 

standards of eli^bility (13 CFR 115.5), 
and must satisfy the Administration that 
there is reasonable expectation that the 
applicant will perform the covenants and 
conditions of the contract with respect to 
which a bond is required. The 
Administration's evaluation will consider 
the applicant's experience and 
reputation, and its present and projected 
financial condition and needs. 

b. Cost and Feasibility—SBfii must be 

satisfied as to the reasonableness of cost 
and feasibility of successful completion 
of the contract. The SBA's determination 
will take into account the standards and 
principles of the surety industry. 

c. Indemnity —^The surety must have received 

the corporate and personal indemnityfs) 
of the applicantfs) who are either active 
in the concern’s management or have at 
least 20 percent ownership thereof. 


d. Experience —SBA must have a narrative of 

the contractor's work history, type of 
jobs previously undertaken, largest 
previous ^ob, etc. SBA's approving 
official may request bank, obligee and/or 
suppbers reference letters in addition to 
the narrative. 

e. Other SBA Assistance — If the contractor 

has received other SBA assistance, e.g.. 
7(a). 8(a). the file is to include the 
specifics on such assistance. For 
instance, if the contractor has received a 
7(a) loan, the file should include the 
original amount of the loan, date 
authorized, copy of the authorization, 
disbursement date, loan balance at lime 
of SBA Form 994B or 994C submission, 
status, etc. 

f. Status of Contracts —^The file is to reflect 

the current status of all contracts in 
process (bonded and unbonded) by the 
subject contractor. Likewise, the file is to 
show subject contractor. Likewise, the 
file is to show the status of all 
contractor's previous SBG contracts, if 
any, whether completed or in process, 
and the percentage of completion. 

23. Underwriting Cases Exceeding $ 500 , 000 - 

Cash Flow 

Cash flow projections for both the job in 
question, and for the contractor itself, during 
the term of the job would be most helpful. 
These projections are not mandatory though 
they might be required in specific cases. The 
initial SBG recommending representive will 
make this decision. 

24. Credit Factors—Collateral 

There are no statutory requirements with 
respect to collateral or security for surety 
bond guarantees. However, refusal of a 
contractor to pledge collateral when 
available may be sufficient reason for 
decline. (The contractor should be as willing 
to demonstrate its faith in its own abilities as 
a contractor as it expects the surety and SBA 
to do.) 

25. Surety Bonding Line 

A surety bonding line is a commitment to a 
surety company by the SBA that allows the 
surety to issue bid, payment and performance 
bonds to a specified eligible small contractor 
within preapproved terms, conditions, and 
limitations. 

a. Eligibility —SBA, in its discretion, may 

issue a surety bonding line for a 
particular applicant with a specified 
surety if SBA's prior experience with the 
requesting surety has been satisfactory. 

b. Applications for Surety Bonding Lines —A 

request for SBA to establish a surety 
bonding line for a particular applicant 
must be made by the surety and may 
include all of the following as 
appropriate: 

(1) SBA Form 912, "Statement of Personal 
History"; SBA Form 994, "Application 
For Surety Bond Guarantee Assistance"; 
updated SBA Form 994B. "Surety Bond 
Guarantee Underwriting Review"; 
updated General Indemnity Agreement 
(GIA); updated financial statements; 
bank letter, if bank line of credit is 
available. 

(2) Recommended single contract dollar 
limitation. 


(3) Recommended total dollar and number 
limitation of ail outstanding bids plus 
bonded and unbonded uncompleted 
work on hand simultaneously. 

(4) Restriction to specific type of work. 

(5) Restriction to specific geographic area. 

c. Surety Bonding Line Limitations —In 

addition to any limitations of this SOP. 
which are generally applicable to the 
Surety Bond Guarantee Program, the 
restrictions found in 13 CFR Section 
115.12 apply. 

d. Bid Bonds Issued Under Bonding Lines — 

For each Bid Bond issued under a 
bonding line, the surety must submit a 
Form 994C. 

e. Final Bonds Issued Under Bonding Lines — 

If the final bond is issued, surety must 
notify SBA, on SBA Form 990, within 45 
calendar days after the later date of, (1) 
the award of the bonded contract or. (2) 
the issuance of any final bonds under a 
bonding line, failing which SBA may void 
its guarantee. The applicant's guarantee 
fee must accompany such notice. 

28. Bid Bonds 

SBA, having guaranteed the bid bond, 
might refuse to guarantee the required 
payment and performance bonds, for 
example, when the actual contract price 
exceeds 25% or $50,000, whichever is greater, 
more than the original bid. or is more than 
25% less or $50,000 less, whichever is greater, 
less than the next bidder, and SBA doubts the 
contractor's ability to complete the project at 
amount bid. In such an instance, surety 
would either issue the payment and 
performance bond without SBA's guarantee 
or suffer default in fulfilling the bid bond, 
which could result in claims against the 
surety and surety's claim against SBA. 

28.5 Underwriting Guidelines 

Underwriting Guidelines are promulgated 
periodically, in SBA Notice format, to all 
Regional Surety Bond Officers. These 
guidelines must be consulted for information, 
guidance and additional underwriting 
considerations, 
fames Abdnor, 

Administrator, 

Date: April 20.1988. 

(Catalog of Federal Domestic Assistance 
Programs No. 59.011, Bond Guarantee 
assistance for Surety Companies.] 

[FR Doc. 88-19168 Filed 8-23-88; 8:45 am] 
BILUNQ CODE S025-01>M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14 CFR Part 71 

(Airspace Docket No. 87-ASW-41] 

Removal of Transition Area; Carnegie, 
OK 

agency: Federal Aviation 
Administration (FAA), DOT. 
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AcnoK; Final rule._ 

SUMMARY: This amendment will remove 
the transition area located at Carnegie, 
OK. The amendment is necessary since 
the proposed standard instrument 
approach procedure (SIAP) to the 
Carnegie Municipal Airport, Carnegie. 
OK, has been canceled, thus negating 
the need for a 700-foot transition area. 
The amendment will release controlled 
airspace established for the SIAP. 
Coincident with this amendment, the 
airport status will change from 
instrument flight rules (IFR) to visual 
flight rules (VFR). 

EFFECTIVE DATE: 0901 UTC, January 1. 
1989. 

FOR FURTHER INFORMATION CONTACT. 

Bruce C. Beard, Airspace and 
Procedures Branch, Air Traffic Division. 
Southwest Region, Department of 
Transportation, Federal Aviation 
Administration, Fort Worth. TX 76193- 
0530, telephone (817) 624-5561. 
SUPPLEMENTARY INFORMATION: 

History 

On August 24,1987, the FAA proposed 
to amend Part 71 of the Federal Aviation 
Regulations (14 CFR Part 71) by 
removing the transition area located at 
Carnegie, OK (53 FR17724). 

Interested persons were invited to 
participate in this rulemaking 
proceeding by submitting written 
comments on the proposal to the FAA. 
No comments objecting to the proposal 
were received. Except for editorial 
changes, this amendment is that 
proposed in the notice. Section 71.181 of 
Part 71 of the Federal Aviation 
Regulations was republished in 
Handbook 7400.6D, dated January 1, 

1988. 

The Rule 

This amendment to Part 71 of the 
Federal Aviation Regulations removes 
the transition area located at Carnegie, 
OK. This amendment is necessary since 
the proposed SIAP to the Carnegie 
Municipal Airport is being canceled. The 
SIAP was to have been based on a 
nondirectional radio beacon (NDB) to be 
located at the airport. The NDB will not 
be installed as previously planned; 
therefore, cancellation of the SIAP and 
the associated 700-foot transition area is 
required. Coincident with this action, 
the status of the airport will change from 
IFR to VFR. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—(1) is not a "major 
rule” under Executive Order 12291; (2) is 


not a "significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26,1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule will not have a 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

List of Subjects in 14 CFR Part 71 
Aviation safety. Transition areas. 
Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me, Part 71 of the Federal 
Aviation Regulations (14 CFR Part 71) is 
amended as follows: 

PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND 
REPORTING POINTS 

1. The authority citation for Part 71 
continues to read as follows: 

Authority: 49 U.S.C 1348(a). 1354(a), 1510; 
Executive Order 10854: 49 U.S.C. 106(g) 
(Revised Pub. L 97-449, January 12,1983); 14 
CFR 11.69. 

§71.181 (Amended] 

2. Section 71.181 is amended as 
follows: 

Carnegie, OK (Removed] 

Issued in Fort Worth, TX, on August 8. 

1988. 

Larry L. Craig, 

Manager, Air Traffic Division, Southwest 
Region, 

(FR Doc. 88-19132 Filed 8-23-88: 8:45 am] 
BIU.INQ COOC 4S10-1S-M 


14 CFR Part 71 

(Airspace Docket No. 87-ASW-57) 

Removal of Transition Area; Foraker, 
OK 

AQENCT. Federal Aviation 
Administration (FAA), DOT. 

ACTION: Final rule. 

SUMMARY: This amendment will remove 
the transition area located at Foraker, 
OK. The cancellation of the standard 
instrument approach procedure (SIAP) 
serving the McKinney Ranch Aiiport has 
made this amendment necessary. The 
intended effect of this amendment is to 
return that controlled airspace no longer 
required due to cancellation of the SIAP. 
Coincident with this action, the status of 
the McKinney Ranch Airport will 


change from instrument flight rules (IFR) 
to visual flight rules (VFR). 

EFFECTIVE DATE: 0901 UTC. December 
15.1988. 

FOR FURTHER INFORMATION CONTACT. 

Bruce C. Beard, Airspace and 
Procedures Branch, Air Traffic Division. 
Southwest Region, Department of 
Transportation, Federal Aviation 
Administration, Fort Worth, TX 76193- 
0530, telephone (817) 624-5561. 

SUPPLEMENTARY INFORMATION: 

History 

On April 14,1988, the FAA proposed 
to amend Part 71 of the Federal Aviation 
Regulations (14 CFR Part 71) by 
removing the transition area located at 
Foraker. OK (53 FR 14816). 

Interested persons were invited to 
participate in this rulemaking 
proceeding by submitting written 
comments on the proposal to the FAA. 
No comments objecting to the proposal 
were received. Except for editorial 
changes, this amendment is that 
proposed in the notice. Section 71.181 of 
Part 71 of the Federal Aviation 
Regulations was republished in 
Handbook 7400.6D. dated January 1, 
1988. 

The Rule 

This amendment to Part 71 of the 
Federal Aviation Regulations will 
remove the transition area located at 
Foraker, OK. The cancellation of the 
existing SIAP to the McKinney Ranch 
Airport, thus negating the need for a 700- 
foot transition area, has necessitated 
this amendment. The intended effect of 
this amendment is to release that 
controlled airspace no longer required 
due to cancellation of the SIAP. 
Coincident with this action, the status of 
the McKinney Ranch Airport will 
change from IFR to VBR. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It. therefore—(1) is not a ”raajor 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26.1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule will not have a 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 
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List of Subjects In 14 CFR Part 71 

Aviation safety. Transition areas. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me, Part 71 of the Federal 
Aviation Regulations (14 CFR Part 71) is 
amended as follows: 

PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND 
REPORTING POINTS 

1. The authority citation for Part 71 
continues to read as follows: 

Authority: 49 U.S.C 1348(a). 1354(a). 1510; 
Executive Order 10854; 49 U.S.C. 106(g) 
(Revised Pub. L 97-449. January 12.1983); 14 
CFR 11.69. 

§71.181 [Amended] 

2. Section 71.181 is amended as 
follows: 

Foraker, OK [Removed] 

Issued in Fort Worth. TX, on August 8. 

1988. 

Larry L Craig. 

Manager, Air Traffic Division, Southwest 
Region, 

|FR Doc. 88-19133 Filed 8-23-88; 8:45 am] 
SfLLlNQ CODE 


14 CFR Part 71 

(Airspace Docket No. 8a-ASW-6j 

Revision of Transition Area; Athens, 
TX 

agency: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Final rule. 

SUMMARY: This amendment will revise 
the transition area located at Athens. 
TX. The development of a new VOR/ 
DME-A standard instrument approach 
procedure (SlAP) to the Athens 
Municipal Airport utilizing the 
I rankston Very High Frequency 
Omnidirectional Radio Range/Tactical 
Air Navigation (VORTAC), and the 
subsequent cancellation of the current 
NDB RWY 35 SlAP to the airport when 
the new VOR/DME-A becomes 
effective, have made this amendment 
necessary. The intended effect of this 
amendment is to provide adequate 
controlled airspace for aiicraft 
executing the new VOR/DME-A SlAP 
to the Athens Municipal Airport and to 
return that controlled airspace no longer 
required due to the cancellation of the 
NDB RWY 35 SlAP. 

effective date: 0901 UTC. January 12, 
1989. 


FOR FURTHER INFORMATION CONTACT. 

Bruce C. Beard, Airspace and 
Procedures Branch, Air Traffic Division. 
Southwest Region, Department of 
Transportation, Federal Aviation 
Administration. Fort Worth, TX 76193- 
0530, telephone (817) 624-5561. 
SUPPLEMENTARY INFORMATION: 

History 

On May 4,1988, the FAA proposed to 
amend Part 71 of the Federal Aviation 
Regulations (14 CFR Part 71) by revising 
the transition area located at Athens, 
TX (53 FR17957). 

Interested persons were invited to 
participate in this rulemaking 
proceeding by submitting written 
comments on the proposal to the FAA. 
No comments objecting to the proposal 
were received. Except for editorial 
changes, this amendment is that 
proposed in the notice. Section 71.181 of 
Part 71 of the Federal Aviation 
Regulations was republished in 
Handbook 74(X).6D. dated January 1. 
1988. 

The Rule 

The amendment to Part 71 of the 
Federal Aviation Regulations will revise 
the transition area located at Athens, 
TX. The development of a new VOR/ 
DME-A SlAP to the Athens Municipal 
Airport, utilizing the Frankston 
VORTAC, and the subsequent 
cancellation of the current NDB RWY 35 
SlAP to the airport, when the new VOR/ 
DME-A SlAP becomes effective, have 
necessitated this amendment. The 
existing controlled airspace developed 
for the SlAP serving the Lochridge 
Ranch Airport will not be changed. The 
intended effect of this amendment is to 
provide adequate controlled airspace for 
aircraft executing the new VOR/DME-A 
SlAP to the Athens Municipal Airspace, 
to return that controlled airspace no 
longer required due to the cancellation 
of the NDB RWY 35 SlAP to the Athens 
Municpal Airport and provide adequate 
controlled airspace to aircraft executing 
the SlAP serving the Lochridge Ranch 
Airport. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It therefore—(1) is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26,1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 


traffic procedures and air navigation, it 
is certified that this rule will not have a 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

List of Subjects in 14 CFR Part 71 
Aviation safety. Transition areas. 
Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me. Part 71 of the Federal 
Aviation Regulations (14 CFR Part 71) is 
amended as follows: 

PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND 
REPORTING POINTS 

1. The authority citation for Part 71 
continues to read as follows: 

Authority: 49 U.S.C. 1348(a). 1354(a). 1510; 
ExecuUve Order 10854; 49 U.S.C. 106(g) 
(Revised Pub. L 97-449, January 12,1983); 14 
CFR 11.69. 

§71.181 Amended] 

2. Section 71.181 is amended as 
follows; 

Athens, TX [Revised] 

That airspace extending upward from 700 
feet above the surface within a 6.5-mile 
radius of the Athens Municipal Airport 
(latitude 32W43'' N.. longitude 95*49'4(7' W.). 
and within 2 miles each side of the 289* 
radial of the Frankston VOR (latitude 
32*04'28'* N.. longitude 95*31'50" W.). 
extending &om the e.5-mile radius area to 9 
miles east of the Athens Municipal Airport: 
and within an 8.5-miIe radius of the Lochridge 
Ranch Airport (latitude 31*59'21" N., 
longitude 9S*57'03" W.). and within 4.5 miles 
each side of the 356* bearing of the Lochridge 
Ranch NDB (latitude 32*03'48'' N.. longitude 
95*57'27" W.), extending from the 8.5-mile 
radius area to 10.5 miles north of the 
Lochridge Ranch NDB. 

Issued in Fort Worth. TX, on August 8, 

1988. 

Lany L. Craig, 

Manager, Air Traffic Division, Southwest 
Region. 

[FR Doc. 88-19134 Filed 8-23-88; 8:45 am] 
BtLUNO CODE 4910-1S>N 


14 CFR Part 71 

[Alrspaca Docket No. 87-ASW-66J 

Revision of Transition Area; 
Brownwood, TX 

AGENCY: Federal Aviation 
Administration (FAA). DOT. 
action: Final rule. 

summary: This amendment will revise 
the transition area located at 
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Brownwood, TX. The development of a 
new standard instrument approach 
procedure (SIAP) to Runway 35 at the 
Brownwood Municipal Airport, utilizing 
the Brownwood Very High Frequency 
Omnidirectional Radio Range (VOR), 
has made this amendment necessary. 
The intended effect of this amendment 
is to provide adequate controlled 
airspace for aircraft executing all SIAFs 
serving the airport. 

EFFECTIVE DATE: 0901 UTC, September 
22,1988. 

FOR FURTHER INFORMATION CONTACT: 

Bruce C. Beard, Airspace and 
Procedures Branch. Air Traffic Division, 
Southwest Region, Department of 
Transportation, Federal Aviation 
Administration. Fort Worth. TX 76193- 
0530, telephone (817) 624-5561. 
SUPPLEMENTARY INFORMATION: 

History 

On April 21,1988, the FAA proposed 
to amend Part 71 of the Federal Aviation 
Regulations (14 CFR Part 71) by revising 
the transition area located at 
Brownwood, TX (53 FR 16291). 

Interested persons were Invited to 
participate in this rulemaking 
proceeding by submitting comments on 
the proposal to the FAA. No comments 
objecting to the proposal were received. 
Except for editorial changes, this 
amendment is that proposed in the 
notice. Section 71.181 of Part 71 of the 
Federal Aviation Regulations was 
republished in Handbook 7400.6D, dated 
January 1,1988. 

The Rule 

The amendment to Part 71 of the 
Federal Aviation Regulations will revise 
the transition area located at 
Brownwood. TX. The development of a 
new SIAP to Runway 35 at the 
Brownwood Municipal Airport, utilizing 
the Brownwood VOR. has necessitated 
this amendment. The existing 700-foot 
transition area will remain the same, but 
a new arrival extension will be added 
south of the airport. The intended effect 
of this amendment is to provide 
adequate controlled airspace for aircraft 
executing all SIAP’s now serving the 
Brownwood Municipal Airport. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—(1) is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule** under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26.1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 


impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule will not have a 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

List of Subjects in 14 CFR Part 71 
Aviation safety, Transition areas. 
Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me, Part 71 of the Federal 
Aviation Regulations (14 CFR Part 71) is 
amended as follows: 

PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND 
REPORTING POINTS 

1. The authority citation for Part 71 
continues to read as follows: 

Authority: 49 U.S.C. 1348(a), 1354(a). 1510; 
Executive Order 10854; 49 U.S.C. 106(g) 
(Revised Pub. L 97-449. January 12,1983); 14 
CFR 11.69. 

§71.181 [Amended] 

2. Section 71.181 is amended as 
follows: 

Brownwood, TX [Revised] 

That airspace extending upward from 700 
feet above the surface within an 8.5-inile 
radius of the Brownwood Municipal Airport 
(latitude 31*47'37" N.. longitude 98"57’22“ W.) 
and within 5.5 miles each side of the 179* 
radial of the Brownwood VOR (latitude 
31*53'33“ N., longitude 98*5r26“ W.). 
extending from the S.S-miles radius area to 16 
miles south of the Brownwood Municipal 
Airport. 

Issued in Fort Worth, TX. on August 8, 

1988. 

Larry L. Craig, 

Manager, Air Traffic Division, Southwest 
Region. 

[FR Doc. 88-19135 Filed 8-23-88; 8:45 am] 
BILUNQ COO€ 4SfO-1S-M 


14 CFR Part 71 

[Airspace Docket No. 88-ASO-6] 

Designation of Transition Area, 
Jasper, Georgia. 

agency: Federal Aviation 
Administration (FAA). DOT. 
action: Final rule. 

summary: This amendment designates 
the Jasper, Georgia, transition area to 
accommodate instrument flight rule 
(IFR) operations at the Pickens County 
Airport. This action lowers the base of 


controlled airspace from 1.200 to 700 feet 
above the surface in the vicinity of the 
airport. An instrument approach 
procedure has been developed to serve 
the airport and the controlled airspace is 
required for protection of IFR 
aeronautical operations. Due to 
mountainous terrain, north, east, and 
southwest of the airport, the transition 
area is enlarged to accommodate 
departing IFR aircraft. 

EFFECTIVE DATE: 0901 u.t.c., September 
22,1988. 

FOR FURTHER INFORMATION CONTACT: 

James G. Walters, Airspace Section. 
Airspace and Procedures Branch, Air 
Traffic Division, Federal Aviation 
Administration, P.O. Box 20636, Atlanta, 
Georgia 30320; telephone: (404) 763-7646. 

SUPPLEMENTARY INFORMATION: 

History 

On July 12,1988, the FAA proposed to 
amend Part 71 of the Federal Aviation 
Regulations (14 CFR Part 71) to 
designate the Jasper, Georgia, transition 
area (53 FR 26275). T^is proposed action 
was for the purpose of providing 
additional controlled airspace to 
acconunodate a new instrument 
approach procedure under development 
for the Pickens County Airport. 
Interested parties were invited to 
participate in this rulemaking 
proceeding by submitting written 
comments on the proposal to the FAA. 
No comments objecting to the proposal 
were received. Section 71.181 of Part 71 
of the Federal Aviation Regulations was 
republished in FAA Handbook 7400.6D 
dated January 4,1988. 

The Rule 

This amendment to Part 71 of the 
Federal Aviation Regulations designates 
the Jasper, Georgia, transition area. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore, (1) is not a “major 
rule** under Executive Order 12291; (2) is 
not a ‘‘significant rule*’ under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26.1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule will not have a 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 
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List of Subjects in 14 CFR Part 71 
Aviation safety, transition area. 
Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me. Part 71 of the Federal 
Aviation Regulations (14 CFR Part 71) is 
amendecL as follows: 

PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND 
REPORTING POINTS 

1. The authority citation for Part 71 
continues to read as follows: 

.Authority: 49 U.S.C. 1348(a). 1354(a), 1510; 
Executive Order 10654; 49 U.S.C. 106(g) 
(Revised Public Law 97>449. January 12. 

1983); 14 CFR 11.69. 

S7t181 lAmefided] 

2. Section 71.181 is amended as 
follows: 

jasper. Georgia [New] 

That airspace extending upward from 700 
feet above the surface within an ia.5-mile 
radius of Pickens County Airport (Lat. 
34’2r09"N. Long. 64*2r25"W). excluding 
tliose portions that coiocade with the Dalton 
and Rome. Georgia, transition areas. 

Issued in East Point Georgia, on August 12. 
1988. 

William D. Wood. 

Acting Manager, Air Traffic Division 
Southern Region 

[FR Doa 86-19130 Filed 8-23-88; 8:45 am) 
BILLMQ cooe 4916-1541 


14 CFR Part 71 

(Airspace Docket No. 67-ASW-56] 

Revision of Transition Area: Brenham. 
TX 

agency: Federal Aviation 
Administration (FAA). DOT. 
action: Final rule. _ 

summary: This amendment will revise 
the transition area located at Brenham. 
TX. The development of a new standard 
instrument approach procedure (SIAP) 
to the Brenham Municipal Airport, 
utilizing the College Station Very High 
Frequency OmnidiFectional Radio 
Range/Tactical Air Navigation 
(VORTAC), has made this amendment 
necessary. The intended effect of this 
amendment is to provide adequate 
controlled airspace for aircraft 
executing all SIAP’s serving the airport. 
effective date: 0901 u.tc., February 6. 
1988. 

for further information contact: 
Bruce C. Beard. Airspace and 
Procedures Branch. Air Traffic Division. 
Southwest Region. Department of 


Transportation. Federal Aviation 
Administration. Fort Worth. TX 76193- 
0530, telephone (817) 624-5561. 
SUPPLEMENTARY INFORMATION: 

History 

On April 21,1988, the FAA proposed 
to amend Part 71 of the Federal Aviation 
Regulations (14 CFR Part 71) by revising 
the transition area located at Brenham. 
TX (53 FR 16290). 

Interested persons were invited to 
participate in this rulemaking 
proceeding by submitting written 
comments on the proposal to the FAA. 
No comments objecting to the proposal 
were received. Except for editorial 
changes, this amendment is that 
proposed in the notice. Section 71.181 of 
Part 71 of the Federal Aviation 
Regulations was republished in 
Handbook 7400.6D, dated January 1, 
1988. 


The Rule 

'rhis amendment to Part 71 of the 
Federal Aviation Regulations will revise 
the transition area located at Brenham. 
TX. The development of a new SIAP to 
the Brenham Municipal Airport, utilizing 
the College Station VORTAC, has 
necessitated this amendment. The 
transition area will increase from the 
present 5-mile radius of the airport to a 
6.5-mile radius of the airport. The 
existing northwest arrival extension will 
remain the same. The Intended effect of 
this amendment is to provide adequate 
controlled airspace for aircraft 
executing all SIAFs now serving the 
airport. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It therefore—(1) is not a "major 
rule" under Executive Older 12291; (2) is 
not a "significant rule" under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26.1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule will not have a 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

List of Subjects in 14 CFR Part 7 

Aviation safety, transition areas. 
Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me. Part 71 of the Federal 


Aviation Regulations (14 CFR Part 71) is 
amended as follows: 

PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES 
CONTROLLED AIRSPACE, AND 
REPORTING POINTS 

1. The authority citation for Part 71 
continues to read as follows: 

Authority: 49 US.C 1348(a). 1354(a). 1510; 
Executive Order 10854; 49 U.S.C. 108(g) 
(Revised Pub. L 97-449, January 12,1983); 14 
cm 11.69. 

§71.1181 [Amended] 

2. Section 71.181 is amended as 
follows: 

Brenham, TX (Revised] 

That airspace extending upwrd from 700 
feet above the surface within a 6.5-mile 
radius of the Brenham Municipal Airport 
(latitude 30*13W' N., longitude 96*22'25" W.J 
and within 3 miles each side of the 341* 
bearing from the Brenham NDB (latitude 
30*13'20" N.. longitude 96*22^22" W.J, 
extending from the 6.5-mile radius area to 8 
miles northwest of the Brenham Municipal 
Airport. 

Issued in Fort Worth. TX. on August 8. 

1988. 

Larry L. Craig, 

Manager, Air Traffic Division Southwest 
Region. 

[FR Doc. 88-19131 Filed 8-23-88: 845 am] 
BILUNQ CODE 4916-1941 


14 CFR Part 71 

[Airspace Docket No. 67-ASW-59J 

Revision of Transition Area: San 
Marcos, TX 

AGENCY: Federal Aviation 
Administration (FAA). DOT. 

action: Final rule. 


summary: This amendment will revise 
the transition area located at San 
Marcos. TX. The development of a new 
standard instrument approach 
procedure (SIAP) to the Lockhart 
Municipal Airport, Lockhart. TX. 
utilizing the Austin Very High 
Frequency Omnidirectional Radio 
Range/Tactical Air Navigation 
(VORTAC), has made this amendment 
necessary. The intended effect of this 
amendment is to provide adequate 
controlled airspace for aircraft 
executing this new SIAP. Coincident 
with this action, the status of the 
Lockhart Municipal Airport will change 
from visual flight rules (VFR) to 
instrument flight rules (IFR). 

EFFECTIVE DATE: 0901 u.t.c.. December 
15.1988 
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FOR FURTHER INFORMATION CONTACT: 

Bruce C. Beard, Airspace and 
Procedures Branch. Air Traffic Division, 
Southwest Region, Department of 
Transportation, Federal Aviation 
Administration, Fort Worth, TX 76193- 
0530, telephone (817) 624-5561. 
SUPPLEMENTARY INFORMATION: 

History 

On May 6,1988, the FAA proposed to 
amend Part 71 of the Federal Aviation 
Regulations (14 CFR Part 71) by revising 
the transition area located at San 
Marcos. TX (53 FR 17958), 

Interested persons were invited to 
participate in this rulemaking 
proceeding by submitting written 
comments on the proposal to the FAA. 
No comments objecting to the proposal 
were received. Except for editorial 
changes, this amendment is that 
proposed in the notice. Section 71.181 of 
Part 71 of the Federal Aviation 
Regulations was republished in 
Handbook 7400.6D. dated January 1. 

1988. 

The Rule 

This amendment to Part 71 of the 
Federal Aviation Regulations will revise 
the transition area located at San 
Marcos, TX. The development of a new 
SlAP to the Lockhart Municipal Airport, 
utilizing the Austin VORTAC, has 
necessitated this amendment. This 
amendment will expand the existing San 
Marcos, TX, Transition Area to include 
the Lockhart Municipal Airport. The 
intended effect of this amendment is to 
provide adequate controlled airspace for 
aircraft executing the new SIAP to the 
Lockhart Municipal Airport. Coincident 
with this action, the status of the 
Lockhart Municipal Airport will change 
from VFR to IFR. 

The FAA has determined that this 
regulations only involves an established 
body of technical regulation for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—(1) is not a “major 
rule" under Executive Order 12291; (2) is 
not a “significant nile“ under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26.1979); and (3) 
docs not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule will not have a 
significant economic impact on a 
substantia] number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

List of Subjects in 14 CFR Part 71 

Aviation safety, transition areas. 


Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me, Part 71 of the Federal 
Aviation Regulations (14 CFR Part 71) is 
amended as follows: 

PART 71-DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES 
CONTROLLED AIRSPACE, AND 
REPORTING POINTS 

1. The authority citation for Part 71 
continues to read as follows: 

Authority: 49 U.S.C. 1348(a). 1354(a). 1510: 
Executive Order 10854; 49 U.S.C. 106(g) 
(Revised Pub. L. 97-449, January 12,1983); 14 
CFR 11.69. 

§71.181 (Amended] 

2. Section 71.181 is amended as 
follows: 

San Marcos, TX (Amended] 

By adding to the end of the legal 
description: and within a 6,5-mile radius of 
the Lockhart Municipal Airport (latitude 
29*50'58'' N.. longitude 97*40 20" W.) 

Issued in Fort Worth, TX, on August B. 

1988. 

I.arry L. Craig, 

Manager, Air Traffic Division, Southwest 
Region. 

[FR Doc. 88-19136 Filed 8-23-88; 8;45 am) 
BIUING CODE 4910>1S-M 


14 CFR Part 75 

(Airspace Docket No. 88-AGL-2] 

Alteration of Jet Route—OH 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 

action: Correction to final rule. 

summary: This action corrects the 
alignment of Jet Route J-186 located in 
the vicinity of Appleton, OH. Restricted 
Areas R-5503 A and B have been 
relocated eastward and the alignment of 
J-186 must be realigned via an east 
dogleg to ensure adequate separation 
from military aircraft operations within 
the restricted areas. This action realigns 
J-186 to improve air safety in that area. 

EFFECTIVE DATE: 0901 u.t.c., October 20. 
1988. 

FOR FURTHER INFORMATION CONTACT: 
Lewis W. Still, Airspace Branch (ATO- 
240), Airspace—Rules and Aeronautical 
Information Division. Air Traffic 
Operations Service, Federal Aviation 
Administration. 600 Independence 
Avenue SW., Washington. DC 20591; 
telephone: (202) 267-9250. 


SUPPLEMENTARY INFORMATION: 

History 

Federal Register Document 88-14938. 
published on July 5.1988, described the 
realignment of J-186 in part as a direct 
route between Appleton, OH, and 
Snowbird, TN (53 FR 25143). The 
relocation of Restricted Areas R-5503 A 
and B eastward allows only 2.51 
nautical miles from J-186. This action 
will realign that jet route via an east 
dogleg, which allows 4.26 nautical miles 
from R-5503 A and B. This action 
improves safety for that jet route 
segment. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore — (1) is not a “major 
rule" under Executive Order 12291; (2) is 
not a “significant rule" under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 28,1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule will not have a 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

List of Subjects in 14 CFR Part 75 

Aviation safety, jet routes. 

Adoption of the Correction 

Accordingly, pursuant to the authority 
delegated to me, Federal Register 
Document 88-14938, as published in the 
Federal Register on July 5,1988 (53 FR 
25143), is corrected to read as follows. 

PART 75—ESTABLISHMENT OF JET 
ROUTES AND AREA HIGH ROUTES 

1. The authority citation for Part 75 
continues to read as follows: 

Authority: 49 U.S.C. 1348(a). 1354(a), 1510: 
Executive Order 10854: 49 U.S.C. 106(g) 
(Revised Pub. L. 97-449, January 12.1983); 14 
CFR 11.69. 

§ 75.100 [Amended] 

2. Section 75.100 is amended as 
follows: 

)-186 (Revised] 

From Toccoa, GA; Snowbird, TN: INT 
Snowbird 007* and Appleton, OH. 183* 
radials; to Appleton. 
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Issued in Washington, D.C.. on August 11. 
1988. 

Shelomo Wugalter. 

Acting Manager, Airspace^Rules and 
Aeronautical Information Division. 

(FR Doc, 88-19129 Filed 8-23-88; 8:45 amj 

BiLUMG COOC 4910-1B-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

21 CFR Part 177 
(Oockal No. 87F-0164] 

Indirect Food Additives; Polymers 

agency: Food and Drug Administration, 
ACTlOfC Final rule. 

summary: The Food and Drug 
Administration (FDA) is amending the 
food additive regulations to provide for 
the safe use of a polyaramide identified 
as 2,4-diaminobenzenesulfonic acid, 
calcium salt (2:1), polymer widi 1.3- 
benzenediaminc, 1,3-benzenedicarbonyl 
dichloride, and 1,4-benzenedicarbonyl 
dichloride as a polymer membrane 
forming the food-contact surface of a 
semipenneable membrane for repeated 
use in contact with food. This action 
responds to a petition filed by E.I. du 
Pont de Nemours & Co., Inc. 

OATES: Effective (August 24.1988): 
'vritten objections and requests for a 
hearing by September 23,1988. 
address: Written objections to the 
Dockets Management Branch (HFA- 
305). Food and Drug Administration. Rm. 
4-62.5600 Fishers Lane. Rockville. MD 
20857. 

FOR FURTHER INFORMATION CONTACT: 
Richard H. While, Center for Food and 
Safety and Applied Nutrition (HFF-335), 
Food and Drug Administration, 200 C St. 
SW.. Washington. DC 20204. 202-472- 
5690. 

SUPPLEMENTARY INFORMATION: In a 
notice published in the Federal Register 
of June 15.1987 (52 FR 22686), FDA 
announced that a petition (FAP 7B3972) 
had been filed by E.I. du Pont de 
Nemours & Co.. Inc.. 1007 Market St.. 
VVilmington, DE 19898. proposing that 
the food additive regulations be 
amended to provide for the safe use of a 
polyaramide identified as 
ben^nesulfonic acid, 2,4-diamino-, 
calcium salt (2:1), polymer with 1,3- 
benzenediamine. 1,3-benzenedicarbonyl 
mchloride, and l,4-ben2enedicarbonyl 
dichloride as a polymer membrane 
fomung the food-contact surface of a 
semipenneable membrane for repeated 
use in contact with food. 


FDA has evaluated data in the 
petition and other relevant material and 
concludes that the polyaramide is safe 
for food-contact use. Therefore, the 
agency is revising paragraph (a) of 21 
CFR 177.2550 to include an entry that 
identiBes the polyaramide and 
prescribes a maximum weight level for 
its safe use in contact with food. FDA 
has modifed the name of the substance 
from that which appeared in the filing 
notice to reflect accepted terminology. 

In accordance with § 171.1(h) (21 CFR 
171.1(h)), the petition and the documents 
that FDA considered and relied upon in 
reaching its decision to approve the 
petition are available for inspection at 
the Center for Food Safety and Applied 
Nutrition by appointment with the 
information contact person listed above. 
As pro\ided in 21 CFR 171.1(h). the 
agency will delete from the documents 
any materials that are not available for 
public disclosure before making the 
documents available for inspection. 

The agency has carefully considered 
the potential environmental effects of 
this action. FDA has concluded that the 
action will not have a significant impact 
on the human environment, and that an 
environmental impact statement is not 
required. The agency’s finding of no 
significant impact and the evidence 
supporting that flnding, contained in an 
environmental assessment, may be seen 
in the Dockets Management Branch 
(address above) between 9 a.m. and 4 
p.m., Monday through Friday. This 
action has considered under FDA’s final 
rule implementing the National 
Environmental Policy Act (21 CFR Part 
25). 

Any person who will be adversely 
affected by this regulation may at any 
time on or before September 23,1988 file 
with the Dockets Management Branch 
(address above) wrritten objections 
thereto. Each objection shall be 
separately numbered, and each 
numbered objection shall specify with 
particularity the provisions of the 
regulation to which objection is made 
and the grounds for the objection. Each 
numbered objection on which a hearing 
is requested shall specifically so state. 
Failure to request a hearing for any 
particular objection shall constitute a 
waiver of the right to a hearing on that 
objection. Each numbered objection for 
which a hearing is requested shall 
include a detailed description and 
analysis of the specific factual 
information intended to be presented in 
support of the objection in the event that 
a heari^ is held. Failure to include such 
a description and analysis for any 
particular objection shall constitute a 
waiver of the right to a hearing on the 
objection. Three copies of all documents 


shall be submitted and shall be 
identified with the docket number found 
in brackets in the heading of this 
document. Any objections received in 
response to the regulation may be seen 
in the Dockets Management Branch 
between 9 a.m. and 4 p.m., Monday 
through Friday. 

List of Subjects in 21 CFR Part 177 

Food additives, Food packaging. 

Therefore, under the Federal Food. 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Director, Center for Food Safety and 
Applied Nutrition, Part 177 is amended 
as follows: 

PART 177—INDIRECT FOOD 
ADDITIVES: POLYMERS 

1. The authority citation for 21 CFR 
Part 177 continues to read as follows: 

Authority: Secs. 201(8), 409, 72 Stat. 1784- 
1788 as amended (21 U.S.C. 321(8), 348): 21 
CFR 5.10 and 5.61. 

2. Section 177.2550 is amended by 
adding new paragraph (a)(3) to read as 
follows: 

§ 177.2550 Reverse osmosis membranes. 

• * • « * 

(a) * • * 

(3) For the purpose of this section, the 
reverse osmosis membrane consists of a 
polyaramide identified as 2.4- 
diaminobenzenesulfonic acid, calcium 
salt (2:1) polymer with 1,3- 
benzenediamine, 1,3-benzenedicarbonyl 
dichloride, and 1,4-benzenedicarbonyl 
dichloride (CAS Reg. No. 39443-76-0). 
The membrane is the food contact 
surface and may be applied as a film on 
a suitable support. Its maximum weight 
is 512 milligrams per square decimeter 
(33 milligrams per square inch). 

Dated; August 11.1988. 

Richard). Rook, 

Acting Director, Center for Food Safety and 
Applied Nutrition. 

[FR Doc. 88-19194 Filed 8-23-88; 8:45 am] 
BILLING CODE 4160-01-M 


DEPARTMENT OF TRANSPORTATION 
Federal Highway Administration 
23 CFR Part 646 

[FHWA Docket No. 65-4, Notice No. 2] 

Railroad-Highway Projects 

AGENCY: Federal Highway 
Administation (FHWA). DOT. 












32216 Federal Register / Vol, 53, No. 164 / Wednesday, August 24, 1988 / Rules and Regulations 


action: Final rule. 

summary: The FHWA is amending its 
regulation prescribing policies and 
procedures for advancing Federal-aid 
and direct Federal highway projects 
involving railroad facilities. The hnal 
rule clarifies existing FHWA policy on 
participation with Federal-aid highway 
funds in providing specified horizontal 
and vertical clearances for railroad 
overpass and underpass structures at 
highways. 

EFFECTIVE DATE: October 24,1988. 

FOR FURTHER INFORMATION CONTACT. 
James A. Carney, Office of Engineering, 
202-368-4652; or Michael J. Uska, Office 
of Chief Counsel 202-368-1383; Federal 
Highway Administration, 400 Seventh 
Street SW.. Washington, DC 20590. 
Office hours are from 7;45 a.m. to 4:15 
p.m.. e.t., Monday through Friday. 
SUPPLEMENTARY INFORMATION: The 
FHWA’s current regulation prescribing 
policies and procedures for advancing 
Federal-aid highway projects is 
contained in 23 CFR Part 646, Subpart B. 
Within § 646.212 reference is made to 
eligibility criteria, periodically agreed to 
between the FHWA, the highway 
community, and the railroad industry, 
that determine the extent Federal-aid 
funds may participate in the costs of 
providing certain horizontal and vertical 
clearances for both highway bridges 
over railroads and railroad bridges over 
highways. The specffic clearance 
eligibility criteria have not been 
included in the existing regulation, but 
rather, have been pubbshed in 
Attachment 1 to Volume 6, Chapter 6, 
Section 2, Subsection 1, Railroad- 
Highway Projects, of the Federal-Aid 
Highway Program Manual. 

The clearance eligibility criteria are 
used by the FHWA to help establish 
limits for which Federal-aid highway 
funds can be used to pay for certain 
clearance design features for bridges 
between highways and railroads. The 
criteria generally reflect clearance 
standards that the railroad industry has 
adopted Cor its own use. Some latitute is 
pro\ided so that bridges may be 
properly designed to reflect special 
conditions of individual sites. 

Background 

On February 20.1985, the FHWA 
issued a notice of proposed rulemaking 
(NPRM) published at 50 FR 7067, FHWA 
Docket No. 85-4. Its purpose was to 
propose amendments to FHWA’s 
regulation prescribing policies and 
procedures for advancing Federal-aid 
and direct Federal highway projects 
involving railroad facilities. The FHWA 
proposed to include the clearance 


eligibility criteria within the regulation. 
In doing so, it proposed to adopt many 
of the clearance eligibility criteria that 
the FHWA was currently using although 
some modifications were presented. By 
soliciting public comments and 
publishing the clearance provisions as 
an appendix to the existing regulation, 
current FI-fWA policy would be clarified 
and a more uniform and up-to-date 
description of clearance eligibility 
criteria would be presented. 

Discussion of Comments and Revisions 

There were 23 comments to the 
docket: 15 from State highway agencies, 
four from local highway authorities, 
three from railroad companies, and one 
from the Association of American 
Railroads (AAR). 

General Comments 

Five State highway agencies 
specffically stated their endorsement of 
the overall requirements. Additionally, 
several other State highway agencies 
and one railroad presented generally 
favorable comments on most topics and 
raised only a few minor issues. 

Two State highway agencies did 
indicate opposition to the overall 
proposed requirements unless there was 
some indication that the railroad 
industry would accept the criteria. The 
AAR also endorsed the idea of the 
highway and railroad communities 
reaching agreement on the various 
criteria. 

In response to these comments the 
FHWA asked the Joint American 
Association of State Highway and 
Transportation Officials (AASHTO)/ 
AAR Committee to reach mutual 
agreement on the clearance 
requirements. The Joint Committee 
agreed to undertake this task and in a 
November 21,1986, letter to the FHWA 
presented a proposal to revise the 
clearance eligibility criteria to rely more 
upon individual railroad standards and 
practices. The proposal recommended 
significant changes to the dimensions of 
lateral clearances that would in effect 
lengthen a typical overcrossing structure 
by 16 feet. The proposal also 
recommended additional vertical 
clearances for mil routes that carry 30 
million tons or more annually because 
these routes would be apt candidates for 
future electrification. These 
recommendations are discussed in more 
detail under the separate headings that 
follow. It is noted that in response to the 
Joint Committee recommendations, the 
FHWA by letter of January 8,1987, 
requested more Information from the 
Committee to clarify and support its 
proposed changes. No response from the 


Committee providing this information 
was received. 

Another general comment regarded 
the statement in the preamble to the 
NPRM that the economic impact of the 
regulation is minimal. A State highway 
agency objected to this statement. The 
statement was made in light of the 
overall highway program and the 
economic impacts of this action. Taken 
in this context, the impacts are minimal 
and an extensive economic evaluation 
study is not necessary. 

Three other commenters (local 
highway authorities) made general 
statements on the application of the 
eligibility criteria. In response to these 
comments the FHWA wants to clarify 
that the horizontal and vertical 
clearance eligibility provisions are 
solely for the purpose of providing 
limitation on the extent of Federal-aid 
participation. While the clearances are 
patterned after accepted industry 
practices, there is no intent to establish 
them as standards or rigid criteria for 
the design of structures. Judgment may 
warrant greater clearances under 
special circumstances and these will be 
reviewed on a case-by-fiase basis. 

Another concern was the application 
of the clearance eligibility criteria to 
reconstruction or rehabilitation of 
existing structures. The FHWA policy 
established in this fmal rule applies to 
the initial design of new structures. It is 
not the intent of this rule to require 
adherence to the clearance limits on 
bridge reconstruction or rehabilitation 
projects. In such cases clearances are a 
matter for case-by-case analysis 
considering the extent of the structural 
reconstruction and the social, economic 
and environmental impacts of obtaining 
specified clearances. 

Lateral Geometries 

Existing FHWA participation policy 
basically sets fixed lateral clearance 
dimensions that apply to all Federal-aid 
bridge projects regar^ess of site 
conditions. The final rule sets out the 
limits of participation for normal 
situations. However, as proposed in the 
NPRM and adopted in the rule, the 
States will also have the flexibility to 
justify greater lateral clearance 
dimensions for Federal participation 
where justified to meet special 
conditions at individual bridge sites. 
The clear Intent of this rule is to provide 
Federal-aid funding for bridge designs 
which address site conditions in accord 
with standard and generally accepted 
bridge engineering procedures and 
practices. 

Only two State highway agencies 
objected to the increased flexibility 
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provided by the NPRM, mainly because 
they envision this would result in 
additional conflicts with the railroads 
over deciding what onsets are 
appropriate at specific locations. 

Another State highway agency also felt 
that this section would result in delays 
as the railroads will generally insist on 
greater clearances. One railroad 
endorsed the NPRM on this topic. Two 
other railroads presented arguments as 
to why they should be entitled to greater 
lateral clearances on a routine, system- 
wide basis. The FHWA recognizes that 
additional flexibility may create more 
conflicts between the States and the 
railroads. However, the flexibility 
should allow proper engineering design 
decisions to be made at each bridge site 
considering the unique conditions at the 
particular location. The design should 
not be constrained by rigid application 
of clearance criteria promulgated to 
limit Federal-aid participation. 

The Joint AASHTO/AAR Committee 
recommended that the 20-foot lateral 
dimension to face of slope be measured 
from a point 4 feet below the lowest rail. 
Its recommendation is based on the fact 
that the current measurement of 20 feet 
of lateral clearance to face of slope from 
top of lowest rail created a drainage 
problem in the ballast when the cross- 
section is built with these dimensions. 

Application of the Committee*8 
recommendation to a typical separation 
structure would result in additional span 
length of 8 feet on each end of the 
structure (assumes use of a 2:1 
embankment slope). While the 
additional length could be 
accommodated in many designs there 
would be some additional cost 
(estimated to be approximately $30,000 
to $40,000 per bridge). Considering this 
added cost and the fact that the final 
rule being adopted allows for greater 
lateral clearance at individual structure 
locations to allow for drainage or 
special conditions such as heavy snow, 
the Committee recommendation is not 
adopted as a general policy for 
participation in all structures. 

Under the final rule, lateral clearances 
^eater than the 20-foot distance must be 
justified by the railroad. TTie fact that a 
railroad has a policy or practice of 
routinely providing lateral clearances 
greater than 20 feet does not, in itself, 
provide adequate justification for using 
Federal-aid funds for providing these 
greater lateral clearances for a 
railroad's structures on Federal-aid 
projects. Rather, it is expected the 
justification will be based on an 
examination of the specifle needs and 
requirements of an individual site. The 
final rule should provide for designs 


adequate to properly address individual 
site conditions. Should a railroad desire 
additional clearances other than 
necessary to meet these site conditions, 
such additional costs are not eligible for 
Federal-aid funding. 

The Committee also recommended 
that the reference to 2:1 embankment 
slope as a standard be removed. The 
FHWA agrees and this reference is not 
Included in the final rule. However, it is 
noted that regardless of the 
embankment slope used, the extent of 
Federal-aid participation is still 
governed by the horizontal clearance 
criteria established in the final rule. 

A railroad and two State highway 
agencies noted that the minimum 
American Railway Engineering 
Association (AREA) clearance to an 
obstruction was revised from 8 feet to 9 
feet. The final rule reflects this revision. 
Several commenters noted that railroads 
were routinely using designs in which 
the piers were placed beyond the toe of 
the backslope which resulted in greater 
than 9-foot clearances. There was a 
concern as to whether the FHWA would 
participate in the costs of such designs. 

It is FHWA’s intent under this provision 
of the final rule to recognize and 
encourage the use of greater clearances 
to piers and the final rule recommends 
that piers typically be placed beyond 
the drainage ditches. 

Vertical Clearances (Nonelectrified) 

For the most part the proposed 23- 
foot criterion was acceptable to the 
commenters. However, several 
commenters noted the possible need for 
additional clearance (6 to 12 inches) for 
future ballasting. It is FHWA's belief 
that the 23-foot dimension includes 
some allowance for future ballasting 
which should be sufficient. There 
appears to be no compelling reason at 
this time to provide added vertical 
clearance for additional future 
ballasting. 

The Joint AASHTO/AAR Committee 
recommended that clearances greater 
than 23 feet be allowed when standard 
railroad clearance practices would 
warrant. The FHWA prefers to establish 
uniform criteria for participation limits 
that can be applied nationwide and the 
final rule incorporates this concept. 
However, in recognition that operational 
or other special site characteristics 
could justify increased clearances, 
provision is made for such on a case-by- 
case basis. 

Vertical Clearance (Electrification) 

Several States endorsed the proposal 
to return to the pre-1977 criteria. 
However, three western States raised 
the issue that the justification may be 


difficult to secure from the railroads. 
When this happens, the States feel they 
may be held hostage to railroad 
demands with the State likely having to 
pay for the added costs of additional 
clearance in order to be able to advance 
a project. 

One railroad indicated it favored the 
tonnage criterion but could, if required, 
furnish the information needed for the 
pre-1977 criteria. The AAR strongly 
objected to returning to the older criteria 
and felt the tonnage standard should be 
retained since it was established after 
extensive discussions between the 
States. DOT, and the railroads. 

The Joint AASHTO/AAR Committee 
also recommended use of system or 
route designations based on minimum 
annual gross tonnage of 30 million tons 
as a basis for appro\mg vertical 
clearances in excess of 23 feet. The 
Committee recommended this criterion 
because such routes are the likely 
candidates for future electrification. 

Recent experience indicates that very 
few railroads are seriously considering 
plans to electrify major routes because 
of the very high costs for providing the 
power and revamping equipment. The 
use of a system carrying a certain 
annual gross tonnage as a minimum 
criterion for providing additional 
clearance based on the eventual 
electrification does not appear 
warranted at this time. The FHWA 
analyzed several systems or rail lines 
which have been reported as carrying in 
excess of 30 million gross tons annually 
and found considerable discontinuities. 
The data upon which the routes are 
identified is currently out of date and 
would be difficult to maintain on a 
systematic basis with current reporting 
procedures. The FHWA has not been 
able to determine the potential for 
electrification as a function of tonnage. 

Therefore, the FHWA will rely on an 
individual rail system or route 
justification to support clearances in 
excess of 23 feet for electrification. 
Under this process a railroad may 
establish a rail route as a candidate for 
electrification by developing a specific 
plan to accomplish the electrification. 
The plan should clearly identify those 
rail routes to be electrified and the 
proposed time schedule for 
implementing the plan. It must be a 
formal railroad plan adopted by the 
railroad as a clear and positive 
expression of its intent to electrify the 
route in question. The period of time for 
electrification is not spelled out. 
However, it should be reasonable and 
within acceptable business planning 
parameters. It is recognized that such a 
plan is not considered to be a binding 
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commitment by a railroad as conditions 
often change and cannot be predicted 
with complete accuracy. 

In the future if electrification becomes 
more certain or its potential more clear, 
the FHWA will consider revising its 
policy. 

Structure Width 

The primary issue raised was that the 
clearance width should be updated to 
the latest AREA requirement of 9 feet. 
The final rule incorporates the 9-foot 
dimension. 

Other Issues 

The docket commenters mentioned 
certain issues such as cost sharing, 
pedestrian fencing, and other items, 
most of which are beyond the scope of 
the present rulemaking activity. None of 
these issues are considered to be of such 
magnitude to require further action as 
part of this effort. 

Regulatory Impact 

The FHWA has determined that this 
document is neither a major rule under 
Executive Order 12291 nor a significant 
regulation under DOT regulatory 
procedures. The economic impact of this 
nilemaking has been found to be 
minimal. The revisions arc generally 
incorporating existing policy into the 
regulation. Accordin^y, a full regulatory 
evaluation is not required. For these 
reasons and under the criteria of the 
Regulatory Flexibility Act. the FHWA 
hereby certifies that this action will not 
have a significant economic impact on a 
substantial number of small entities. 

This action has been analyzed in 
accordance with the principles and 
criteria contained in Executive Order 
12612, and it has been determined that 
the final rule does not have sufficient 
federalism implications to warrant the 
preparation of a Federalism 
Assessment 

(Catalog of Federal Domestic Assistance 
Program Number 20.205. Highway Planning 
and Construction. The regulations 
implementing Executive Order 12372 
regarding intergovernmental consultation on 
Federal programs and activities apply to this 
program.) 

List of Subjects in 23 CFR Part 646 

Grant programs—transportation, 
Highways and roads. Railroads. 

In consideration of the foregoing. Part 
646, Subpart B to Chapter I of Title 23, 
Code of Federal Regulations, is 
amended as set forth below. 


Issued on August 18.1988. 

Lowell B. fackson. 

Deputy A dmirustrator, 

PART 646—RAILROADS 

Subpart B—Railroad-Highturay Pro)ect8 

1. The authority citation for Part 548 is 
revised to read as follows: 

Authority: 23 U.S.C 109(e], 120(d>. 13a 315 
and 405: 49 CFR L4d(b]. 

2. in § 646.212, paragraph (a)(3) is 
revised to read as follows: 

§ 646.212 Federal share. 

(a) ^ * 

(3) The Federal share of the cost of a 
grade separation project shall be based 
on the cost to provide horizontal and/or 
vertical clearances used by the railroad 
in its normal practice subject to 
limitations as shown in the Appendix or 
as required by a State regulatory 
agency. 


Appendix to Subpart B (Added] 

3. Part 646, Subpart B is amended by 
adding an Appendix to read as follows: 

Appendix to Subpart B—Horizontal and 
Vertical Clearance Provisions for 
Overpass and Underpass Structures 

The following implements provisions 
of 23 CFR 646.212(a)(3). 

a. Lateral Geometries. A cross section 
with a horizontal distance of 20 feet, 
measured at right angles from the 
centerline of track at the top of rails, to 
the face of the embankment slope, may 
be approved. Tlie 20-foot distance may 
be increased at individual structure 
locations as appropriate to provide for 
drainage if justified by a hydraulic 
analysis or to allow adequate room to 
accommodate special conditions, such 
as where heavy and drifting snow is a 
problem. The railroad must demonstrate 
that this is its normal practice to 
address these special conditions in the 
manner proposed. Additionally, this 
distance may also be increased up to 6 
feet as may be necessary for off-track 
maintenance equipmenL provided 
adequate horizontal clearance is not 
available in adjacent spans and where 
justified by the presence of an existing 
maintenance road or by evidence of 
future need for such equipmenL All piers 
should be placed at least 9 feet 
horizontally from the centerline of the 
track and preferably beyond the 
drainage ditch. For multiple track 
facilities, all dimensions apply to the 
centerline of the outside trade 

Any increase above the 20-fool 
horizontal dearance distance must be 


required by speciHc site conditions and 
be justified by the railroad to the 
satisfaction of the State highway agency 
(SHA) and the FHWA 

b. Vertical Clearance. A vertical 
dearance of 23 feet above the top of 
rails, winch indudes an allowance for 
future ballasting of the railroad tracks, 
may be approv^ Vertical dearance 
greater than 23 feet may be approved 
when the State regulatory agency having 
jurisdiction over such matters requires a 
vertical clearance in excess of 23 feel or 
on a site by site basis where justified by 
the railroad to the satisfaction of the 
SHA and the FHWA. A railroad's 
justification for increased vertical 
clearance should be based on an 
analysis of engineering, operational 
and/or economic conditions at a specific 
struchjure location. 

Federal-aid highway funds are also 
eligible to partidpate in the cost of 
providing vertical dearance greater than 
23 feet where a railroad establishes to 
the satisfaction of a SHA and the 
FHWA that it has a definite formal plan 
for electrification of its rail system 
where the proposed grade separation 
project is located. The plan must cover a 
logical independent segment of the rail 
system and be approv^ by the 
railroad's corporate headquarters. For 
25 kv line, a vertical dearance of 24 feet 
3 inches may be approved. For 50 kv 
hne, a vertical dearance of 26 feet may 
be approved. 

A railroad's justification to support its 
plan for electrification shall indude 
maps €Lnd plans or drawings showing 
those lines to be electrified: actions 
taken by its corporate headquarters 
committing it to electrification induding 
a proposed schedule; and actions 
initiated or completed to date 
implementing its electrification plan 
such as a showing of the amounts of 
funds and identification of structures, if 
any, where the railroad has expended 
its own funds to provide added 
dearance for the proposed 
electrification, if available, the 
railroad's justification should iodude 
information on its contemplated 
treatment of existing grade separations 
along the section of its rail system 
proposed for electrification. 

Tlie cost of reconstructing or 
modifying any existing railroad-highway 
grade separation structures solely to 
accommodate electrification will not be 
eligible for Federal-aid highway fund 
participation. 

c. Railroad Structure Width. Nine feet 
of structure width outside of the 
centerline of the outside tracks may be 
approved for a structure carrying 
railroad tracks. Greater structure width 
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may be approved when in accordance 
with standards established; and osed by 
the affected railroad in its normal 
practice. 

In order to maintain continuity of off¬ 
track equipment roadways at structures 
carrying tracks over limited access 
highways, consideration should be given 
at the preliminary design stage to the 
feasibility of using public road crossings 
for this purpose. Where not feasible, an 
additional structure width of 8 feet may 
be ^proved if designed for off-track 
equipment only. 

[FR Doc. 88-18181 Filed 8-23-88; 8:45 am] 
BICLINQ CODE 4910-22-M 


DEPAfnURENT OF THE TREASURY 
Internal Revenue Service 
2eCFR Parts 1 and 31 
IT.D. 8222] 

Income Taxes; Earned Income Credit 

AGENCY: Internal Revenue Service. 
Treasury. 

action: Final regulations. 

SUMMARY: This document contains final 
regulations imposing a requirement that 
employers notify certain employees 
whose wages are not subject to kicome 
tax withholding that they may be 
eligible for the refundable earned 
income credit. These final regulations 
provide guidance to the employers that 
must comply with this requirement 
dates; The regulations contained in this 
document are effective with respect to 
remuneration paid after December 31. 
1986, for services performed after 
December 31.1986. 

FOR FURTHER INFORMATION CONTACT 
Joel S. Rustein of the Legislation and 
Regulations Division. Office of Chief 
Counsel, bitemal Revenue Service. 1111 
Constitution Avenue NW., Washin^on. 
DC 20224 [Attention: CC:LR:T LR-90-66}. 
Telephone 202-566-3297 (not a tott-ftree 
call). 

SUPPLEMENTARY INFORMATION: 
Background 

Section 111(e) of the Tax Reform Act 
of 1988 directs the Secretary to require, 
under regulations. empioiFers to notify 
any employee who has not had any tax 
withheld from wages [other than an 
employee whose wages are exempt from 
withholding pursuant to section 3402(n) 
of the Internal Revenue Code of 1988J 
that the employee may be eligible for a 
refund because of the earned income 
crecht. On June 11.1987. the Federal 
Register published temporary 


regulations (T.D. 8142, 52 FR 22301) and 
a cross-referencing notice of proposed 
rule making (52 FR 22345). Those 
regulations imposed such a requirexxtent 
and specified the procedures by which 
employers are to notify their employees. 
The proposed regulations are adopted as 
revised by tins Treasury decision, and 
the tenxporoiy regulations are 
withdrawn. 

Comments 

Three substantive issues were raised 
by the comments received <m the notice 
of proposed rulemaking. FirsL two 
commentators questioned die authority 
for imposing the notification 
requiremeoi and objected to the burden 
imposed oa employers. However, 
Congress clearfy directed the Secretary 
to impose such a requirement in section 
111(e) of the Tax Reform Act of 1986. 
Second, one commentator requested 
additional guidance on the question of 
to whom the required notice moat be 
furnished. The ^rvice believes,, 
however, that the final regulations are 
sufficiently clear. Finally, one 
commentator suggested that the 
regulations allow inter-office mail as a 
means of furnishing the required notice. 
The Service continues to bebeve, 
however, that, for some employers, first 
class mail Is likely to be more refiaWe. 

Explanation of Provisions 

The final regulations adopt the 
proposed regi^tions with four 
revisions. First the question and answer 
format has been replaced with a 
narrative format. Second, the final 
regulations are under Code section 6051. 
The temporary regulations were under 
Code section 32. The final regulations’ 
location makes clear the parallel 
authority for such regulations under 
Code section 6051(c) and section lllfe) 
of the Tax Reform Aci of 1986. Section 
6051(c) provides that the Secretary may 
prescribe by regulations additional 
requirements with respect to the 
statements required to be funtished to 
employees pursuant to Code section 
6051. Third, the effective date of the 
regulations has been revised to darify 
that the notification requirement applies 
with respect to remuneratiem pakf after 
December 31,1906. for services 
performed after December 31,1986. 
Finally, the final regulations provide 
that the notice required by these 
regulatione shall ^ furnished on or 
before October 24.1966, in the case of: 

(1) an employee who was not famished 
a Form W-2 for 1987 before October 24. 
1988, (2) an employee who was 
furnish^ a Form W-2 for 1987 before 
June 11,1987, and (3) an employee who 
was required to be furnished a Form W- 


2 for 1988 before October 24,1988, but 
was not 80 famished. 

Regulatory FlexibiKty Act; Executive 
Order 12281 

The Internal Revenue Service has 
certiiied that these rules will not have a 
significant impact on a substantial 
number of small entities, because the 
economic and any other secondary or 
incidental impact flows directly from the 
underlying statute. A regulatory 
flexibility analysis, therefore, is not 
required under the Regulatory Flexibility 
Act (5 U.S.C. chapter 6). 

The Commissioner of Internal 
Revenue has determined that this final 
rule is not a major rule as defined in 
Executive Order 12291, and that a 
regulatory impact analysis, tiherefore. fs 
not required. 

Drafting Informatimr 

The prinripal author of these final 
regulations is Joel S. Rustein of the 
Legislation and Regulations Division of 
the Office of Chief Counsel, Internal 
Revenue Service. However, personnel 
from other offices of the Internal 
Revenue Service and Treasury 
Department participated in developing 
these final regulations, both on matters 
of substance and style. 

List of Subjects 

26 CFR 

Income taxes,. Tax Habifrty, Tax rates. 
Credits. 

26CFRPart31 

Employment taxes. Income taxes. 
Lotteries. Railroad retirement Social 
security. Unemployment tax. 
Withholding. 

Adoption of ameiufments to the 
regulations 

According. 26 CFR P&rU 1 and 31 
are amended as follows: 

PART 1—INCOME TAXES 

Paragraph 1. The aulhorily foi Part 1 
is amended by removing the sentence, 
’’Section 1.32-lT is also issued under the 
authority of 26 U.S.C. 32.*^ 

§1.32-17 (Removetfl 
Par. 2. Section 1.33-lT rs removed. 

PART 31—EMPLOYMENT TAXES AND 
COLLECTION OF INCOME TAX AT 
SOURCE 

Par. 3-Thc authority for Part 31» 
amended by adding the following 
citation:. 

Authcsrfty; 28 U.S.C. 7805. ^ * Section 

31.6(Kl-l(h) is also issued under the authority 
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of 26 U.S.C. 6051(c) and section 111(e) of 
Public Law 99-514.100 Stat. 2108. 

Par. 4. Paragraph (h) of § 31.6051-1 is 
redesignated as paragraph (i). and new 
paragraph (h) is inserted immediately 
before redesignated paragraph (i). to 
read as follows: 

§ 31.6051-1 Statements for employees. 

• • • * • 

(h) Statements with respect to the 
refundable earned income credit —(1) In 
general In respect of remuneration paid 
in any calendar year beginning after 
December 31.1986, for services 
performed after December 31,1986, 
every employer shall furnish Notice 797 
(You May be Eligible for a Refund on 
Your Federal Income Tax Return 
Because of the Earned Income Credit 
(EIC)), or a written statement that 
contains an exact reproduction of the 
wording contained in Notice 797, to each 
employee with respect to whom the 
employer paid wages (within the 
meaning of section 3401(a)) during the 
calendar year and who did not have any 
income tax withheld by the employer 
during the calendar year. 
Notwithstanding the preceding sentence, 
no such statement need be furnished to 
an employee who claimed exemption 
from withholding pursuant to section 
3402(n) for the calendar year. 

(2) Time for furnishing statement —(i) 
General rule, incept as otherwise 
provided in paragraph (h)(2](ii) of this 
section, the statement required by this 
paragraph (h) for a calendar year shall 
be furnished— 

(A) In the case of an employee who is 
required to be furnished a Form W-2. 
Wage and Tax Statement, for the 
calendar year, within one week of 
(before or after) the date that the 
employee is furnished a timely Form W- 
2 for the calendar year (or, if a Form W- 
2 is not so furnished, on or before the 
date by which it is required to be 
furnished), and 

(B) In the case of an employee who is 
not required to be furnished a Form W-2 
for the calendar year, on or before 
February 7 of the year succeeding the 
calendar year. 

(ii) Special rule with respect to certain 
Forms W-2 for 1937 and 1988. With 
respect to an employee who is not 
furnished a Form W-2 for calendar year 
1987 before October 24,1988, or who 
was furnished such form on or before 
June 11,1987, the statement required by 
this paragraph (h) shall be furnished on 
or before October 24,1988. With respect 
to an employee who is furnished a Form 
W-2 after June 11,1987, and before 
October 24,1988, the statement required 
by this paragraph (h) shall be furnished 
within one week of (before or after) the 


date the employee is furnished the Form 
W-2. With respect to an employee who 
is required to be furnished a Form W-2 
for calendar year 1988 before October 
24,1988, but is not so furnished, the 
statement required by this paragraph (h) 
shall be furnished on or before that date. 

(3) Manner of furnishing statement. If 
an employee is furnished a Form W-2 in 
a timely manner, the statement required 
by this paragraph (h) may be furnished 
with the employee’s Form W-2. Any 
statement not so furnished shall be 
furnished by direct, personal delivery to 
the employee or by first class mail 
addressed to the employee at his or her 
current or last known address. For 
purposes of the preceding sentence, 
direct, personal delivery means hand 
delivery to the employee. Thus, for 
example, an employer does not meet the 
requirements of this paragraph (h) if the 
statement is sent through inter>office 
mail or is posted on a bulletin board. 

(i) Cross references. * * * 

Laivrence B. Gibbs. 

Commissioner of Internal Revenue. 

Approved: 

D. Donaldson Chapoton, 

Assistant Secretary of the Treasury. 

August 15.1988. 

[FR Doc. 86-19189 Filed 8-23-88; 8:45 am] 
BILUNQ CODE 4S3(M)1-M 


DEPARTMENT OF THE INTERIOR 

Office of Surface Mining Reclamation 
and Enforcement 

30 CFR Part 904 

Extension of Deadline for the 
Arkansas Permanent State Regulatory 
Program 

agency: Office of Surface Mining 
Reclamation and Enforcement (OSMRE), 
Interior. 

ACTION: Final rule. 

summary: OSMRE is announcing its 
decision to extend the deadline for 
Arkansas to submit the amendments to 
the Arkansas Permanent Regulatory 
Program (hereinafter referred to as the 
Arkansas program) required as a result 
of the final rule issued by OSMRE in the 
March 23,1988 Federal Register [53 FR 
9881). Arkansas requested an extension 
in order to compile documentation to 
support the State's proposed regulation. 
OSMRE has decided to grant the 
extension to December 30,1988. 
EFFECTIVE DATE: August 24. 1988. 

FOR FURTHER INFORMATION CONTACT: 

Mr. James H. Moncrief. Director. Tulsa 
Field Office. Office of Surface Mining 


Reclamation and Enforcement, 5100 E. 
Skelly Drive. Suite 550. Telephone: (918) 
581-6430. 

SUPPLEMENTARY INFORMATION: 

I. Background 

The Secretarj' of the Interior approved 
the Arkansas program on November 21, 
1980. Information pertinent to the 
proposed permanent program 
submission, as w^ell as the Secretary's 
findings, the disposition of comments 
and a detailed explanation of the 
conditions of approval, can be found in 
the November 21,1980. Federal Register 
[45 FR 77003). Subsequent actions 
concerning program amendments are 
identified at 30 CFR 903.10, 904.12. 904 15 
and 904.16. 

n. Submission of Extension Request 

On April 17,1985, in accordance with 
the provisions of 30 CFR 732.17 (d), (e), 
and (f), OSMRE notified Arkansas of the 
changes necessary to ensure that the 
approved regulatory program was in 
accordance with the Surface Mining 
Control and Reclamation Act of 1977 
(SMCRA) and no less effective than its 
implementing regulations, as revised 
since November 21.1980. when the 
Arkansas program was originally 
approved. To comply with this letter, the 
State of Arkansas submitted an 
amendment package. OSMRE published 
a final rule on the amendments in the 
March 28,1988 Federal Register [53 FR 
9881]. There are two required program 
amendments, § 904.16 (a) and (b) 
included in that final r^e. By May 27, 
1988, Arkansas was to amend its 
regulations at 816.116(b)(3)(ii) of the 
Arkansas Surface Coal J^ning and 
Reclamation Code (ASCMRC) to be 
consistent with OSMRE’s actions, or 
resubmit the proposed regulation with 
sufficient documentation in the record to 
show the replanting of trees and shrubs 
is a normal husbandry practice in the 
State of Arkansas. In addition Arkansas 
was to revise its regulations at 
ASCMRC 1000(50) to remove the 
suspension of ASCMRC 823.11(c) by 
May 27.1988. 

By letter dated May 27,1988 
(Administrative Record No. AR-341). 
Arkansas requested an extension to 
submit the required amendments. The 
State is compiling documentation to 
justify the originally proposed regulation 
at ASCMRC 818.116(b)(3)(ii). 

III. Public Comment 

The Director solicited public comment 
on the proposed extension of the 
deadline to submit the required 
amendments in the June 28,1988 Federal 
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Register [53 FR 24320]. No comments 
were received. 

rv. Director’s Decision 

In accordance with the State’s 
request, the Director has decided to 
extend the deadline for Arkansas to 
submit the required amendments to 
December 30.1988. The Director is 
amending Part 904 of 30 CFR Chapter 
VIII to implement this decision. 

V. Procedural Requirements 

7. Compliance with the National 
Environmental Policy Act 

The Secretary has determined that 
pursuant to section 702fd) of SMCRA. 
U.S.C. 1292(d). no environmental impact 
statement need be prepared on this 
rulemakii^. 

2, Executive Order No. 12291 and the 
Regulatory Flexibility Act 

On July 12,1984, the Office of 
Management and Budget (OMB) granted 
OSMI^ an exemption from sections 3,4, 
7, and 8 of Executive Order 12291 for 
actions directly related to approval or 
conditional approval of a State 
regulatory program. Therefore, this 
action is exempt from preparation of a 
Regulatory Impact An^ysis and 
re^atory review of OMB. 

The Department of the Interior has 
determined that this rule would not have 
a significant economic effect on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 etseq.). This rule would not 
impose any new requirements; rather, ft 
would ensure that existing requirements 
established by SMCRA and Federal 
rules will be met by the State. 

3. Paperwork Reduction Act 

This rule does not contain information 
collection requirements which require 
approval by OMB under 44 U.S.C. 3507. 

List of Subjects in 30 CFR Part 904 

Coal mining, Inteigovemmental 
relations. Surface mining. Underground 
mining. 

Date: August 16.1988. 

Robert E Boidt, 

Deputy Director, Off ice of Surface Mining 
Reclamation and Enforcement 

PART 904—ARKANSAS 

30 CFR Part 904 is amended as 
follows: 

1. The authority citation for Part 904 is 
revised to read as follows: 

Authority: 30 U.S.C. 1201 etseq. 

2. Section 904.16 is amended by 
revising paragraphs (a) and (b) to read 
as follows: 


§904.16 Required program amendments. 

« * * « • 

(a) By December 3a 1988, Arkansas 
shall submit an amendment to its 
regulations at ASCMRC section 
818.116(b)(3)(ii) to be consistent with 
OSMRE’s actions, or resubmit the 
proposed regulation at ASCMRC 
816.110(b}(3)(ii) with sufficient 
documentation in the record to show the 
replanting of trees and shrubs is a 
normal husbandry practice in the State 
of Arkansas. 

(b) By December 30.1988. Arkansas 
shall submit an amendment to revise its 
regulations at ASCMRC 1000(50} to 
remove the suspension of ASCMRC 
823.11(c). 

(FR Doc. 88-19192 Filed 8-23-88; 8:4& am) 
BILUNO CODE 431(M)S-M 


DEPARTMENT OF THE TREASURY 
Office of the Secretary 
31 CFR Part 103 

Banks To Begin Reporting Currency 
Transactions With Casinos 

AGENCY: Departmental Offices, 

Treasury. 

ACTION: Notice of withdrawal of 
exemptions. 

SUMMARY: The Treasury Department is 
announcing today that it is rescinding all 
existing exemptions for casinos because 
banks must report to the Internal 
Revenue Service all cash transactions 
involving more than $10,000 with 
nonbank financial institutions. 

EFFECTIVE DATE: September 30,1960. 

FOR FURTHER INFORMATION CONTACT: 
John Zoscak of the Office of the 
Assistant General Coimsel 
(Enforcement) at (202) 586-2914 or 
Amelia A. Gomez. Deputy Director, 
Office of Financial Enforcement at (202) 
560-8022. 

SUPPLEMENTARY INFORMATION: Section 
10.3.22(c) of the regulations states, in 
part, that 

[this] section does not permit a bank to 
exempt its transactions with nonbank 
finandal institutions (except for check 
cashing services licensed by state or local 
governments or the postal service), nor will 
additional exemption authority be granted for 
such transactions (except transactions by 
other check casbers). 

Section 103.11(g)(7) provides that 
casinos having gross annual gaming 
revenues in excess cf $1,000,000 are 
nonbank financial institutions; therefore, 
their transactions with banks may not 
be unilaterally or specially exenq;)ted. 


Thus, Treasury and the IRS Data Center 
in Detroit, Midxigan, are no longer 
granting special exemptions for casinos 
having ^oss anassal gaming leveoaea of 
more tl:^ $l,000i00a 

In addition, wfafie the regnJatkms do 
not prohibit banks from seeking 
additional authority from Treasury or 
the IRS to exempt casinos having gross 
annual gamii^ revenues ol $14)00000 or 
less from the currency transactioo 
reporting requireinents> Treasury has 
decided, as a matter of polk^, no 
exemptions for those casinos wdl be 
granted by cither Treasury ol the IRS 
Data Center in Detroit. 

Finally, because of Ihe probibiffon 
contained in § 103.22 concerning 
nonbank finandal icstitulions and 
Treasury's policy with respect to 
casinos ha^g gross annual revenues of 
$1,000,000 or less. Treasury is rescinding 
all special exemptions granted for all 
casinos, regardless of their size. Thus, 
banks must remove all casinos from 
their exemption lists and begin reporting 
transactions whh them in excess ^ 
$10,000 on IRS Form 4789, Currency 
Transaction Report, no later than 
September 30,1988. 

The September 30.1980 effective date is 
being provided to enable banks to implement 
this requirement more easily. 

Date: August 15.1988. 

Gerald L. Hilsher, 

Deputy Assistant Secretary [Law 
Enforcement). 

[FR Doc. 88-19197 Fdcd 8-23-88; 8:45 am) 
SaXlNQ CODE 4S10-25-M 


Office of Foreign Assets Control 
31 CFR Part 565 

Panamanian Transactions Regulations; 
Amendment 

AGENCY: Office of Foreign Assets 
ControL Treasury. 
action: Final rule. 

summary: On April 8,1988, Ihe 
President issued Executive Order No. 
12835. In implementation of that Order, 
the Treasury Depeuimen! issued the 
Panamanian Transactions Regulations 
on June 3,1988 (53 FR 20566, as amended 
at 53 FR 23620 (June 23,1988) (the 
"Regdations'’)), which, inter alia, 
prohibit most transfers and payments to 
the Noriega/Solia regime from \he 
United States and by U.S. persons and 
U.S.-controlled entities in Panama. This 
rule permits payment to that regime in 
certain limited categories, spedficaliy, 
import duties, other import-related 
expenses, and port fees. 
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EFFECTIVE DATE: August 24.1988, 

FOR FURTHER INFORMATION; 

Contact Marilyn L. Muench. Chief 
Counsel. Tel.: 202/376-0408, or Steven I. 
Pinter. Chief of Licensing, Tel.: 202/376- 
0236, Office of Foreign Assets Control. 
Treasury Department, Washinton, DC 
20220. 

SUPPLEMENTARY INFORMATION: Since the 
Regulations involve a foreign affairs 
function, the provisions of the 
Administrative Procedure Act. 5, U.S.C. 
553. requiring notice of proposed 
rulemaking, opportunity for public 
participation, and delay in effective 
date, are inapplicable. Because no 
notice of proposed rulemaking is 
required for this rule, the Regulatory 
Flexibility Act. 5 U.S.C. 601, et seq,, does 
not apply. Because the Regulations are 
issued with respect to a foreign affairs 
function of the United States, they are 
not subject to Executive Order No. 12291 
of February 17,1961, dealing with 
Federal regulations. 

List of Subjects in 31 CFR Part 565 

Panama. Customs duties and 
inspections. Exports. Foreign trade. 
Imports. Transfers of assets. 

For the reasons set forth in the 
preamble, 31 CFR Part 565 is amended 
as follows: 

PART 565—PANAMANIAN 
TRANSACTIONS REGULATIONS 

1. The authority citation for Part 565 
continues to read as follows: 

Authoril>*i 50 U.S.C. 1701 ei seq.: E.O. 

12635, 53 FR 12134 (April 12.1988). 

§565.503 (Amended] 

2. Paragraph (d) of § 585.503. as 
redesignated in 53 FR 23620 (June 23. 
1988), is revised to read as follows: 

* « • • * 

(d) AH payments of administrative 
fees and taxes paid in connection with 
basic business activity are authorized, 
including but not limited to: Commercial 
license fees, corporate registration fees 
and taxes, court pleading fees, creation 
of rights fees, copyright fees and taxes, 
custodial fees and services, document 
processing fees, fiscal stamps, health 
certificates, immigration fees, import 
duties and other import-related 
expenses, inspection services, 
international banking licenses, landing 
fees, legal fees, licensing fees, litigation 
costs, mineral extraction fees, municipal 
taxes, new product fees, notaries* fees, 
occupational risk insurance fees, 
parking meters, passport fees, patent 
fees and taxes, plant inspection fees, 
port fees, quarantine fees, radio and 
television registration fees, recordation 
fees, stamp taxes, towage fees. 


transportation tolls, trademark fees and 
taxes, vehicle registration fees, visa 
fees, warehouse storage fees, and work 
permits. 

* • * • * 

3. Paragraph (e) of § 565.503, as 
redesignated in 53 FR 23620 (June 23. 
1988), is revised to read as follows: 

• • * * * 

(e) This section does not authorize 
payment of income taxes, rental fees, or 
direct taxes and fees (e.g.. export taxes 
and fees), not otherwise authorized. 

Dale: August 17,1988. 

R. Richard Newcomb. 

Director, Office of Foreign Assets Control 
Approved: August 17,1988. 

Salvatore R. Martoche, 

Assistant Secretary (Enforcement). 

(FR Doc. 88-19173 Filed 8-19^: 4:45 pmj 
BILUNO CODE 4S40-2S-li 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Family Support Administration 

45 CFR Part 400 

Refugee Cash and Medical Assistance 

AGENCY: Family Support Administration 
(FSA), HHS. 
action: Final rule. 

SUMMARY: This regulation amends 
current rules to change the period of 
eligibility for the special programs of 
re^ee cash assistance (RCA) and 
refugee medical assistance (RMA) from 
the 18-month period beginning with the 
first month a refugee entered the United 
States to the 12-month period beginning 
with such first month. This regulation 
limits the availability of special refugee 
assistance in order to reduce Federal 
costs and encourage refugees to seek 
early employment. 

A proposed rule was published in the 
Federal Register of October 19.1987 (52 
FR 38795). Public comments were 
received through December 3.1987, and 
have been carefully considered. No 
changes have been made in the content 
of this final rule as a result of the 
comments received. 

EFFECTIVE DATE: October 1.1988. 
address: Office of Refugee 
Resettlement, Family Support 
Administration, Department of Health 
and Human Services. 370 L*Enfant 
Promenade, 6th Floor, SW., Washington, 
DC 20447. 

FOR FURTHER INFORMATION CONTACT: 

Philip A. Holman, (202) 252-4563. 


SUPPLEMENTARY INFORMATION: 
Background 

Current regulations at 45 CFR 400.202 
through 400.204 provide for Federal 
refugee funding, subject to the 
availability of funds, to be provided to 
States for cash and medical assistance 
for eligible refugees during their first 36 
months in the United States. Such 
funding is provided to States for the 
non-Federal share of assistance if the 
refugee is eligible for the programs of 
aid to families with dependent children 
(AFDC), foster care maintenance 
payments under title IV-E of the Social 
Security Act, supplemental security 
income (SSI), adult assistance in the 
territories, and medical assistance 
(Medicaid) under title XIX of the Social 
Security Act. 

Current regulations also provide for 
Federal refugee funding, subject to the 
availability of funds, for a special 
program of refugee cash assistance 
(RCA) and refugee medical assistance 
(RMA) during a refugee’s first 18 months 
in the U.S. and for the cost of general 
assistance (GA), including GA medical 
assistance (GN^), provided to eligible 
refugees under a State or local GA/ 
GMA program during a refugee’s second 
18 months. 

The RCA and RMA programs assist 
those refugees whose economic needs 
are equivalent to the economic needs 
required in a State’s AFDC program but 
who do not meet the AFDC family- 
composition requirements or the SSI age 
or disability requirements. 

Prior to 1982, RCA and RMA were 
available during an eligible refugee’s 
first 36 months in the U.S. An interim 
final regulation published March 12, 

1982 (at 47 FR 10841) reduced the period 
to the current 18 months. After the first 
18 months, such refugees may seek 
assistance under a regular, ongoing 
State or local GA or GMA program. The 
1982 regulation provided for Federal 
refugee funds to cover the cost of GA 
and GMA during a refugee’s months 19- 
36 so that overall State costs of 
providing cash and medical assistance 
to refugees during their first 36 months 
in the U.S. would continue to be fully 
federally funded. 

Effective March 1,1986, this 36-month 
period was reduced to 31 months in 
order to implement the fiscal reductions 
imposed under Pub. L. 99-177, the 
Balanced Budget and Emergency Deficit 
Control Act of 1985 (Gramm-Rudman- 
Hollings). Effective February 1.1988, the 
31-month period was further reduced to 
24 months based on the funds available 
for cash and medical assistance under 
Pub. L l(XV-202. the FY 1988 Continuing 
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Resolution, which was enacted 
December 22.1987. 

Thus, under current law and available 
appropriations, the entire cost of refugee 
cash and medical assistance is borne by 
the Federal Government during a 
refugee’s first 24 months in the United 
States. 

(None of the time-limits cited above 
apply to funding for assistance and 
services for unaccompanied minors 
under 45 CFR 400.205. nor is such 
funding affected by this rule.) 

Statutory Authority 

Section 412(a)(9) of the Immigration 
and Nationality Act (8 U.S.C. 1522(a)(9)) 
authorizes the Secretary of HHS to issue 
regulations needed to carry out the 
refugee resettlement program. 

Description of the Regulation 

Through this regulation, the 
Department is reducing the duration of 
the special programs of refugee cash 
assistance (RCA) and refugee medical 
assistance (RMA) from 18 months to 12 
months—a 6-month decrease. This 
change is expected to result in net 
savings of approximately $14 million in 
FY1989. 

This reduction in the duration of RCA 
and RMA has the following purposes: 

a. To provide refugees with stronger 
incentives to gain employment and 
become self-sufficient as rapidly as 
possible after their arrival in the United 
States. 

b. To reduce the likelihood of 
unnecessary welfare dependency 
resulting ft-om extended periods of 
special support. 

c. To reduce Federal expenditures to 
help meet the objectives of the Balanced 
Budget and Emergency Deficit Control 
Act of 1985. 

d. To reduce the degree of special 
treatment afforded to refugees, which 
results in unequal treatment among low- 
income populations. 

e. To reduce total refugee welfare 
costs while continuing to relieve States 
of the cost of cash and medical 
assistance provided to refugees during 
their initial period in the U.S. 

Under this rule. RCA and RMA are 
available only during an eligible 
refugee’s first 12 months in the U.S. Such 
refugees who continue to be needy after 
the first 12 months can seek assistance 
imder a GA or GMA program beginning 
in their 13th month rather than in their 
191h month as at present. Since, under 
this rule. Federal refugee funding for 
GA/GMA begins with a refugee’s 13th 
month, no added financial burden 
occurs to States or localities as 
compared to the present policy of 
funding RCA/RMA during a refugee’s 


first 18 months and GA/GMA beginning 
with a refugee’s 19th month. 

The extent of refugee eligibility for 
assistance, however, is affected by this 
reduction in RCA/RMA from 18 to 12 
months. Since the RCA/RMA programs 
are generally more comprehensive than 
existing State or local GA/GMA 
programs, the assistance available to 
refugees who do not qualify for AFDC, 
SSI, or Medicaid is reduced beginning 
with the 13th month rather than the 19th 
month. It is, in part, this difference in 
coverage between RCA/RMA and GA/ 
GMA which is expected to result in 
reduced Federal costs without 
increasing State or local costs. 

The majority of refugees now arriving 
in the United States receive extended 
periods of U.S. cultural orientation and 
English language instruction overseas 
before reaching this country—training 
which was not available when the 18- 
month limitation went into effect in 
1982. We believe that the utility of this 
training can now be reflected in a 
shorter period of eligibility for special 
assistance that is not available to U.S. 
citizens or immigrants to the U.S. 

Discussion of Comments Received 

We received 79 comments on the 
proposed regulation, from State and 
local government agencies, national and 
local voluntary refugee resettlement 
agencies, service providers, refugee 
advisory boards, consortiums and 
forums concerned with refugee 
resettlement, refugee mutual assistance 
associations, refugees, and other 
individuals. Seventy-six comments 
opposed the proposal; two supported it; 
and one supported the reduction in RCA 
while recommending that the eligibility 
period for RMA be increased to 24 
months. 

The following paragraphs address 
specific points the commenters raised. 

Comment: The majority of comments 
opposing the proposal stated that a 
12-month period for RCA and RMA is 
too short to allow sufficient English 
language and skill training and 
adjustment to U.S. society for refugees 
to become employed. A few commenters 
specifically mentioned the needs of 
Hmong refugees in this connection. A 
few other commenters said that the 
change would result in family breakups, 
mental health problems, and refugees’ 
being stuck in dead-end jobs as a result 
of having to go to work before they had 
sufficient training. 

Response: We agree that no given 
period, whether it is 18 months or 12 
months, can be optimum for all refugees. 
We also recognize that, in areas where 
GA programs are not available or where 
such programs are very restrictive, an 


end-date for RCA/RMA eligibility can 
have a negative effect on some refugees 
and refugee families. 

On the other hand, overall experience 
with the refugee program does not 
support a contention that more than 12 
months are required before many 
refugees can be expected to become 
employed. In fact, some of the 
commenters noted that refugees do 
become employed soon after arrival in 
the U.S. and urged that the 18-month 
period be retained to assist these 
refugees if they should be laid off during 
the initial 18-month period. 

We would also note that employment 
does not preclude continuing l^lish 
language or other training during non¬ 
work hours. Many refugees whose initial 
employment was an entry-level job that 
could have been considered “dead-end” 
have subsequently advanced through 
additional training and experience. 

Despite the generally greater needs of 
many Hmong refugees in making a 
transition from their own culture to that 
of the United States, experience has 
shown that when resettlements are 
carefully planned in communities with 
favorable opportunities for entering 
employment, Hmong refugees have been 
successful in obtaining and retaining 
jobs. Accordingly, we continue to 
believe that a 12-month period for RCA 
and RMA is reasonable and that no 
change is warranted from the proposed 
regulation. 

Comment' A few commenters 
indicated that they believe GA rules 
might foster long-term dependency. 
Therefore they feel it would be 
undesirable for some refugees to have to 
rely on existing State or local general 
assistance (GA) programs beginning 
with the 13th month after their arrival 
rather than the 19th. 

Response: Relatively few refugees rely 
on GA programs after the expiration of 
their 18-month eligibility period for 
RCA. As of September 30,1987, fewer 
than 8,500 refugees nationally were 
receiving GA during their months 19-31 
in the U.S. Based on the experience to 
date, we do not believe that making GA 
available in a refugee’s 13th month, 
rather than 19th month, will have any 
appreciable effect on longer term GA 
dependency. 

Comment' Some commenters 
considered the proposal a means of 
shifting costs from the Federal 
Government to State and local 
governments. Three commenters saw it 
as impacting county medical costs. One 
commenter understood the proposal as 
shortening the overall period of funding 
for GA. 
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Response: This regulation reduces the 
RCA/RMA eligiblity period from 18 
months to 12 months, but it does not 
shift costs since Federal refugee funds 
now begin to cover the cost of GA/GMA 
with the 13th montfi rather than the 19th. 

The regulation does not shorten the 
overall period of funding for cash and 
medical assistance which was 31 
months at die time that the proposal 
was published and is now 24 months. 

This overall period depends on the 
amount of funds appropriated rather 
than on regulation. 

Comment: One commenter concurred 
with the proposal to reduce RCA to 12 
months but recommended that RMA be 
lengthened to 24 months and be 
av^able to any refugee not covered by 
employer-financed private insurance. 

Response: Since this recommendation 
woulcTwiden the existing gap between 
the assistance available to refugees and 
that available to U.S. citizens, it would 
run counter to our intention of reducing 
the differences. 

Comment Several commenters 
disagreed with our view, as stated in the 
notice of proposed rulemaking, that this 
proposal would ‘‘reduce the degree of 
special treatment afforded to refugees, 
which results in unequal treatment 
among low-income populations.^ These 
commenters believe that, because of the 
special problems of refugees, the 
availability of RCA/RMA during the 
first 18 months does not constitute an 
inequity. 

Response: In localities where the 
RCA/RMA program provides a broader 
eligibility than GA/GMA. there is 
unequal, and more favorable, treatment 
of refugees as compared with non¬ 
refugees. Shortening the period during 
whi^ RCA and RMA are available 
lessens this unequal treatment. 

Comment A few commenters 
suggested that the proposed change was 
contrary to the purpose and intent of the 
Refugee Act One commenter stated that 
the change should be sought through 
legislation. Another commenter said that 
the proposal was contrary to Executive 
Order 12291, contending that it was not 
based on adequate information, had a 
hi^er potential cost than benefit, would 
not maximize the net benefits to society, 
and did not represent the alternative 
having the least net cost to society. 

Response: We do not agree that this 
change in the duration of RCA/RMA 
either is contrary to the Refugee Act or 
requires legislation. The Act authorizes 
the Director of the Office of Refugee 
Resettlement to provide cash and 
medical assistance during a refugee‘s 
first 36 months in the United States but 
does not prescribe the duration of 
assistance, scope of coverage, benefit 


payment levels, or other details of a 
program of special assistance except for 
the requirement that employable 
redpients must accept employment 
services and employment. The Act 
authorizes the Secretary to issue such 
regulations as he deems appropriate to 
carry out the statute. We consider our 
ability to regulate the duration of the 
special programs of RCA and RMA to 
have already been established by the 
1982 regulation which established the 
18-month limitation. 

As noted below in the section on 
“Regulatory Procedures,“ this regulation 
does not meet the definition of a “major 
rule** under Executive Order 12291, since 
the regulation decreases costs. In 
addition, the regulation does not result 
in increased costs for States or 
localities. We also disagree with the 
substance of the comments related to 
the Executive Order: We consider 
adequate information to exist on which 
to base the changes made in this 
regulation, including State-by-State data 
on the utilization of RCA and RMA. We 
also believe that the beneficial effects of 
more rapid refugee self-sufficiency, 
reduced welfare dependency, more 
equal treatment among low-income 
populations, and reduced Federal 
expenditures will outweigh the costs of 
the refugee population as has been the 
case with the previous reduction in RCA 
and RMA from 36 months to 18 months. 

Comment Several commenters stated 
that refugees affected by the proposal 
would move to areas with greater 
welfare benefits. Therefore the 
commenters expressed doubt that the 
regulation would achieve the projected 
$14 million in Federal savings. 

Response: Currently, the availability 
of RCA and RMA ends after a refugee's 
18th month in the United States. T^ 
regulation simply moves that point to 
the 12th month. Therefore, to the extent 
that secondary migration results from 
the termination of RCA/RMA, it will be 
likely to occur 6 months sooner than in 
the past. We do not believe, however, 
that secondary migration will be 
substantially greater than before 
because the latest available survey data 
(Fall 1985) that bear on this question do 
not show the utilization of cash 
assistance to be higher at 12 months 
than at 18 months. 

With reference to potential savings, 
since RCA/RMA costa in FY1987 
totaled $83.2 million, we believe that the 
$14 million in projected net savings 
represents a conservative estimate 
which can be achieved. 

Regulatory Procedures 


Executive Order 12291 

Under Executive Order 12291, we 
must judge whether a regulation is 
“major** and therefore subject to the 
requirements of a Regulatory Impact 
Analysis. This regulation does not meet 
the definition of a “major” regulation 
contained in the Executive Order. This 
regulation does not increase costs: 
rather, it decreases costs by decreasing 
Federal funding. 

Regulatory Flexibility Act 

Pursuant to the provisions of the 
Regulatory Flexibility Act (5 U.S.C. 
60^]). die Secretary certifies that this 
rule does not have a significant 
economic impact on a substantial 
number of small entities. 

Paperwork Reduction Act 

This rule does not contain collection- 
of-information requirements which 
require approval by the Office of 
Management and Budget (OMB) under 
the Paperwork Reduction Act of 1980. 

List of Subjects in 45 CFR Part 400 

Grant programs—Social programs, 
Health care. Public assistance programs. 
Refugees. Reporting and recordkeeping 
requirements. 

Dated: April 29.196a 
Wayne A Stanton, 

Administrator, Family Support 
Administration. 

Approved: June 15,1986. 

Otis R. Bowen, 

Secretary of the Department of Health and 
Human Services. 

45 CFR Part 400 is amended as 
follows: 

PART 400—lAMENDEDl 

The authority citation for Part 400 
continues to read as follows: 

Authority: Section 412(a)(9). Immigration 
and Nationality Act (8 U.S.C 1522(a)(9)). 

§ 400J2 [Amended] 

1. In 5 4002. the definitions of 
“Refugee cash assistance** and of 
“Refugee medical assistance” are 
amen^d by striking, in each definition, 
**an 18-month period** and substituting 
therefor “a 12-month period**. 

§ 400.203 [Amended] 

2. In S 400.203, paragraph [b] is 
amended by striking “18-month period" 
and substituting therefor “12-month 
period”, and paragraph (c) is amended 
by striking “during the 18-month period 
beginning with the 19th month” and 
substituting therefor “during the 24- 
month period beginning wi^ the 13th 
month”. 







§ 400.204 [Amended] 

3. In § 400.204, paragraph fb) is 
amended by striking *‘18-month period” 
and substituting therefor “12-month 
period”, and paragraph (c) is amended 
by striking “during the 18-month period 
beginning with the 19th month” and 
substitutii^ therefor “during the 24- 
month period beginning with the 13th 
month”. 

§ 400.209 [Amended] 

4. In § 400.209, paragraph (b) is 
amended by striking “18 months” and 
substituting therefor “12 months”. 

[FR Doc, 88-18932 Filed 8-23-88; 8:45 am] 
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DEPARTMENT OF TRANSPORTATION 
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46 CFR Parts 31,61,71, 91,167,169, 
and 189 

[CQD 84-024] 

RIN2115-AB5d 

Intervals for Drydocking and Tallshaft 
Examination on Inspected Vessels 

agency: Coast Guard. DOT. 
action: Final rule. 

SUMMARY: The Coast Guard is amending 
the intervals between drydock and 
tailshaft examinations by extending 
them in most cases for certain classes of 
vessels. These changes will decrease the 
cost incurred by the marine industry in 
meeting these examination requirements 
and align the intervals with those 
specified by the various classification 
societies and the intervals currently 
under consideration internationally. 
EFFECTIVE DATE: These rules are 
effective on September 23,1988. 

FOR FURTHER INFORMATION CONTACT: 
LCDR Geoffrey D. Powers, Merchant 
Vessel Inspection and Documentation 
Division, Office of Marine Safety, 
Security and Environmental Protection. 
(202) 267-1185. 

SUPPLEMENTARY INFORMATION: On May 

30.1986, the Coast Guard published in 
the Federal Register (51 FR 19720) a 
notice of proposed rulemaking (NPRM). 
Two correction documents were 
published (51 FR 20847; June 9,1986 and 
51 FR 26439; July 23,1986). On August 

14.1986, the comment period was 
i^opened and extended until September 
30,1986 (51 FR 29116). A total of 46 
responses were received. 

On October 23,1987, an interim final 
^le was published which, with the 
following exceptions, became effective 
on November 23.1987 (52 FR 39639). 


Sections 31.10-24, 71.53-1, 91.43-1, 
167.15-40,169.234. and 189.43-1 became 
effective on April 20.1988. The interim 
final rule comment period closed on 
January 21,1988. A total of 36 responses 
were received and are summarized 
below. 

Drafting Information 

The principal persons involved in the 
drafting of this nile are LCDR Geoffrey 
D. Powers, Project Manager, and Mr. 
Stephen H. Barber. Project Attorney, 
Office of Chief Counsel. 

RIN Number 

A regulatory information number 
(RIN) is assigned to each regulatory 
action listed in the Unified Agenda of 
Federal Regulations. The Regulatory 
Information Service Center publishes 
the Unified Agenda in April and 
October of each year. The RIN number 
contained in the heading of this 
document can be used to cross reference 
this action with the Unified Agenda. 

Discussion of Comments and Changes 
Made 

Of the 36 letters received, the majority 
(25) were from the barge industry. Two 
letters were from the deep sea industry, 
four from the Great Lakes, one from the 
offshore supply vessel industry, and four 
from Coast Guard field offices. 

1. Seventeen comments suggest that 
the 2.5 year (two examinations within 
any five year period, with no more than 
three years to elapse between any two 
examinations) internal structural 
examination interval for double hull 
tank barges in Tables 31.10-21 (a) and 
(b) and Tables 91.40-3 (a) and (b) is too 
restrictive. 

As explained on page 39643 of the 
interim final rule, the intervals for all 
examinations in that document were 
devised by reference to a standard of 
twice every five years (2.5) for salt 
water service and once every five years 
for fresh water service. This standard is 
referred to as the “basic examination 
intervals”. From these basic intervals. 
Tables 31.10-21 (a) and (b) and Tables 
91.40-3 (a) and (b) were developed— 
adding or subtracting years, as 
appropriate, to address the differences 
in vessel type and service. 

The drydock intervals established by 
the interim final rule for double hull 
barges (five years salt, 10 years fresh) 
are twice as long as the basic drydock 
intervals (2.5 for salt, five for fresh). This 
doubling was considered appropriate 
because of the additional safety 
inherent in double hull construction and 
the additional access for examination 
provided by the wing voids and double 
bottom. However, due to the extended 


length of drydock intervals for double 
hull barges (five years for salt, 10 years 
for fresh) and the ease of preparing 
voids for examination it was considered 
appropriate to require periodic internal 
structural examinations (2.5 for salt. 2.5 
for fresh). An internal stnictural 
examination of the wing voids and 
double bottoms is considered a minor 
economic burden because it does not 
require cleaning and gas freeing of the 
cargo tanks. 

The comments suggest, however, that, 
even though gas freeing of cargo tanks is 
not a requirement for an internal 
structural examination, virtually every 
internal structural examination will 
reveal some damage. The comments 
contend that, even though the damage 
found is often minor and does not affect 
the seaworthiness of the vessel, the 
Coast Guard usually will require any 
minor damage found to be repaired. 
Repairs involving welding will require 
gas freeing of the cargo tanks and gas 
freeing is the most expensive aspect of 
an examination. Therefore, the 
comments suggest that the internal 
structural examination interval should 
be five years (salt or fresh), rather than 
2.5 years, in order to provide an 
incentive to build double hull tank 
vessels. The Coast Guard takes the 
position that damage severe enough to 
require immediate repair will normally 
be visible during an on-deck 
examination of wing voids and rakes. 
Additionally, the Coast Guard prefers 
the construction of double hull barges 
over single hull barges due to the 
increased level of pollution prevention. 
For these reasons, the 2.5 year interval 
in Tables 31.10-21(b) and 91.40-3(b) for 
internal structural examination of 
double hull barges in fresh water service 
is changed to five years. 

This five year interval should 
maintain the incentive for industry to 
build double hull barges, minimize the 
need for gas freeing cargo tanks, reduce 
the generation of hazardous waste and 
air pollution, and economically benefit 
vessel owners and operators. 

The 2.5 year internal structural 
examination interval for double hull 
barges in salt water service has been 
retained due to the greater potential for 
corrosion in wing voids and double 
bottoms resulting from salt water 
ballasting and the environment in which 
they operate. 

However, to ensure that the general 
condition of the internal structure of 
those barges, as well as others, is 
monitored during the period between 
internal structural examinations, a 
requirement for an annual on-deck 
examination of wing voids and rakes is 
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added to §§ 31.10-21 and 91.40-3. Gas 
freeing, cleaning, and other preparations 
for personnel entry are not required, 
unless the on-deck examination reveals 
the presence of water or cargo in the 
voids and rakes, indicating damage 
potentially affecting the vessel's 
seaworthiness. If water or cargo is 
present, an internal structural 
examination may be required. Actually, 
marine inspectors usually conduct on- 
deck examinations of voids and rakes 
during inspections and reinspections for 
certification of both single and double 
hull salt and fresh water service barges. 
This regulation is merely an affirmation 
of this existing practice. 

For the above reasons, the internal 
structural examination interval for fresh 
water service single hull barges with 
independent tanl^ and deck cargo 
barges has been extended to five years. 

2. Four comments recommend the 
cargo tank internal examination interval 
for double hull tank barges with 
externally framed tanks be reduced 
from 10 to five years. No reasons were 
given. In the absence of any 
justification, the Coast Guard has not 
changed the interval. 

3. ^ven comments from within the 
barge industry suggest that the authority 
to extend examination intervals need 
not be restricted to Coast Guard 
Headquarters, particularly internal 
structural and caigo tank internal 
examination intervals. They state that 
the regulations should be more flexible 
and that Officers in Chaige, Marine 
Inspection, should be given some 
extension authority. 

The Coast Guard agrees and has 
authorized Ofllcers in Charge, Marine 
Inspection, to grant cargo tank internal 
and internal structural examination 
extensions. The examination interval 
scheme established in the interim final 
rule is designated to maximize the 
incidence of different examinations 
being conducted concurrently. To 
achieve this alignment, the Coast Guard 
has established policy authorizing 
Officers in Charge, Marine Inspection, to 
extend internal structural and cargo 
tank internal examinations a maximum 
of 12 months. Once the three hull 
examinations (drydock, internal 
structural, and cargo tank internal) are 
in phase. Officers in Chaige, Marine 
Inspection, are authorized to extend the 
cargo tank internal and internal 
structural examinations a maximum of 
three months, in those cases where 
circumstances beyond the control of the 
owner exist. In the event an extension 
would disrupt the desired alignment, the 
examination completion or credit date 
will be back-dated to its original due 
date, in order to maintain concurrence 


of future examinations. This policy will 
provide industry and Offleers in Charge, 
Marine Inspection, with the flexibility to 
deal with the unexpected and will 
facilitate and maintain alignment of hull 
examination anniversary dates. It will 
also relieve Commandant (G-MVI) from 
having to respond to numerous requests 
for minor extensions. Commandant (C- 
MVI) will retain drydock and tailshaft 
examination extension authority. The 
Coast Guard does not anticipate 
granting drydock extensions, except in 
the most unusual situations. 

4. Two comments request that 
Officers in Charge, Marine Inspection, 
be given the hull examination extension 
authority necessary to permit “ruiming" 
examinations, that is. examinations 
beginning at one port that are completed 
at another port along the vessel's route, 
with deadline extensions as necessary. 
Running hull examinations are contrary 
to general Coast Guard policy which 
requires that hull examinations be 
conducted in their entirety whenever 
possible. 

5. Eleven comments request that the 
fresh water service intervals apply to 
vessels in fresh water at least six 
months in every 12 month period since 
the last drydock examination. The 
interim final rtile specifles nine months 
in every 12. The comments point out that 
limiting salt water exposure to three 
montlis unnecessarily reduces the 
drydocking intervals for some single hull 
vessels without a demonstrated need for 
the reduction. 

The Coast Guard agrees and has 
amended the eligibility requirements for 
fresh water intervals in § § 31.10- 
21(a)(2). 71.50-3(b)(2), 91.40-3(a)(2). 
167.15-30(a](2). 169.229(a)(2). and 189.40- 
3(a)(2) to permit as mui^ as six months 
salt water service in a 12 month period. 

6. Seventeen comments request that 
the cargo tank internal and cargo tank 
extern^ examination intervals in 46 
CFR Part 151 (unmanned barges carrying 
certain bulk dangerous cargoes] be 
included in this rulemaking. These 
comments point out that most double 
hull tank barges affected by the 
amendments to Part 31 In this 
rulemaking are certificated to carry 
liquid hazardous materials under Part 
151. The shorter Part 151 examination 
intervals have the efrect of negating the 
potential economic benefit of the 
extended Part 31 intervals. 

The Coast Guard recognizes this 
problem and will address the Part 151 
intervals in a separate rulemaking. In 
the interim, the Coast Guard has 
established policy permitting cargo 
tanks carrying some of the non- 
corrosive Part 151 products to be 
examined at the intervals specified in 


Tables 31.10-21(a). 31.1(>-21(b). 91.40- 
3(a]. and 91.40-3(b). Inforiration on 
specific cargoes can be obtained from 
Officers in Charge, Marine Inspection. 

7. Two comments request that the 
cargo tank internal examination interval 
for single hull tank barges certificated 
for the carriage of Grade D and £ 
cargoes only be changed from five years 
to the six year interval which existed 
before the interim final rule. One 
comment recommends that the interval 
be changed from five years to 10 years 
because Grade D and E tanks are the 
most expensive to gas free and because 
internal damage, if any, can be detected 
during a drydock examination. 

All the examination Intervals in the 
interim final rule (drydock, internal 
structural cargo tank internal tailshaft, 
and integral fuel oil tank) are a multiple 
of five years, which will maximize the 
incidence of different examinations 
coming due at the same time. In 
response to comments received to the 
notice of proposed rulemaking, the 
interim final rule established a five year 
cargo tank examination interval which 
coincides with the drydocking interval 
In addition to reducing the hull 
examination intervals applicable to 
barges will coincide and Coast Guard 
marine inspectors will be able to 
conduct a complete assessment of the 
vessel's hull structure. 

As for the recommended 10 year 
interval the Coast Guard finds a 10 year 
interval for tank internal examinations 
on single hull tank barges excessive for 
barges carrying environmentally 
hazardous products. Therefore, the five 
year interval is retained in the final rule. 

8. One comment requests that the 
longer drydock intervals (five years salt, 
10 years fresh) allowed double hull tank 
barges and unmanned deck cargo barges 
be applied to other barges that permit 
convenient access to the internal hull 
structure for examination. 

The Coast Guard agrees and has 
amended Tables 91.40-3(a) and 91.40- 
3(b) to permit a five year and ten year 
drydock interval respectively for those 
unmanned double hull freight barges the 
arrangement of which produces access 
for a complete internal structural 
examination without the necessity of 
entering cargo tanks or holds. 

9. One comment considers the 2.5 year 
drydock interval excessive for offshore 
supply vessels, other self propelled 
vessels less than 1,600 gross tons, and 
industrial barges. 

The Coast Guard takes the position 
that size is not a factor in determining 
examination intervals. A 2.5 year 
drydock interval is necessary to ensure 
an adequate level of safety for these 
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manned, single hulled vessels operating 
in an exposed salt water environment. 
Therefore, the 2.5 year interval is 
retained. 

10. One comment objects to the 
lengthening of the drydock interval for 
passenger vessels on domestic salt 
water routes from 18 months to 2.5 
years. The comment is particularly 
concerned with older vessels carrying 
large numbers of passengers on open 
ocean overnight routes because the 
schedules of these vessels are often so 
tight that lime in part is consumed with 
loading and off loading the vessel rather 
than with preventive maintenance 
pro^ams. 

Tnere are over 100 passenger vessels 
certificated for domestic salt water 
service. The vast majority of these are 
ferries. Many of them are part of the 
multi-ship operations, which allow 
individual vessels to be removed from 
service for maintenance. The Coast 
Guard is satisfled that these vessels can 
operate safely with a 2.5 year drydock 
interval. 

There are, however, some passenger 
vessels operating on open ocean routes 
that, in all practical respects, are similar 
to international routes, except for the 
fact that their points of departure and 
destination are limited to domestic 
ports. These vessels typically provide 
overnight accommodations for the 
passengers. If the choice of ports made 
the operations international voyages, 
these passenger vessels would be 
subject to a one year drydock interval 
under SOLAS. Before the intervals were 
extended in the interim final rule, all 
domestic salt water service passenger 
vessels were subject to an 10 month 
drydock interval. Although there are 
only a limited number of older vessels 
with accommodations for overnight 
passengers operating on exposed open 
ocean routes, they do carry a large 
number of passengers and their 
operations are significantly different 
from the vast majority of vessels 
certificated for domestic salt water 
service. Therefore, the Coast Guard has 
amended § 71.50-3 to require vessels 20 
years of age or older operating on non- 
intemational salt water routes and 
accommodating overnight passengers to 
be drydocked at 10 month intervals. All 
other passenger vessels operating on 
non-intemational salt water routes can 
continue to take advantage of the 
extended drydock interval of 2.5 years, 
as established in the interm final rule. 

11. Four comments request a six year 
drydock interval for Great Lakes vessels 
because the corrosion rates for vessels 
exclusively in fresh water service do not 
warrant a five year drydock interval and 
because damage, if any. can be 


discovered by internal examination. 
They also suggest that the unique design 
of Great Lakes vessels (double sides and 
bottoms] provides the access necessary 
for structural examinations afloat. While 
recognizing that a six year interval will 
have no real effect wi^out a 
corresponding change to the Load Line 
Regulations, the comments seek 
eventual alignment of the drydock 
interval in these rules and in the Load 
Line regulations with the six year (five 
years plus a year of grace) American 
Bureau of Shipping drydock interval. 

Based upon the outcome of the 
regulatory project to revise the load line 
regulations (GGD 86-013), the Goast 
Guard intends to align these rules with 
the new load line intervals, whatever 
they may be. In the interim, the 
Gommander. Ninth Goast Guard District, 
is authorized to grant certain Great 
Lakes vessels diydock extensions of up 
to one year. Extension will be limited to 
vessels of all-welded construction and 
of a design which provides complete 
access for an internal structural 
examination (all shell plating and 
structural members) without the 
necessity of entering the holds or cargo 
tanks. Extensions will be considered on 
a ship-by-ship basis and vrill be based 
on the results of a complete internal 
structural examination. 

12. Two comments suggest that the 
Great Lakes drydock interval be 
extended by the amount of time a vessel 
spends in lay-up. The comments note 
that the American Bureau of Shipping 
rules for classing steel vessels contain a 
provision for deducting all or part of the 
time in lay-up from the survey interval. 

The Coast Guard takes the position 
that examination intervals should not be 
based on a vessel's actual number of 
underway days. Two recent 
examinations conducted in 1905 and 
1907 on Great Lakes vessels in extended 
lay-up status revealed excessive 
deterioration in the rivets and bottom 
shell welds. The extent of deterioration 
in one vessel required the replacement 
of more than 10,000 rivets and the vee 
and re-weid of all welded butts. The 
other vessel needed over 8,000 rivets 
redriven and 1,541 linear feet of bottom 
weld veed and rewelded. Accordingly, 
no accommodation is made for lay-up 
time in the final rule. 

13. Two comments suggest that all 
examination intervals in the interim 
final rule be placed on a two year 
multiple. These comments suggest that, 
for unclassed, non-loadiined vessels, the 
primary examination is the inspection 
for certification, which occurs every two 
years, and that hull examinations on a 
two year multiple would reduce the 
necessary out-of-service time. 


The five year multiple scheme in these 
rules was developed to ensure that these 
rules would be consistent with the 
examination intervals currently under 
consideration internationally. An 
International Maritime Oi^anization 
(IMO) diplomatic conference will be 
held in November 1988 to consider the 
examination intervals in the 
International Gonvention for the 
Prevention of Pollution from Ships 1973, 
in SOLAS, and in the Load Line 
Gonvention. A draft protocol, 
Modifications And Additions To The 
Annex Of The International Gonvention 
For The Safety Of Life At Sea. 1974, 
proposes to establish a five year period 
of validity for certificates. Upon 
completion of the conference, the Goast 
Guard will consider the possibility of 
initiating the legislative proposal 
necessary to permit a five year period of 
validity of certificates of inspection. 

14. One comment requests an 
explanation of the the term "bilge 
injection valve" in §8 31.10-20.71.50-1. 

91.40- 1,167.15-27.169.231. and 189.40-1. 

A bilge injection valve is the valve for 

the emergency bilge suction required by 
46 GFR 56.50-60(f). However, to avoid 
confusion and establish consistent 
teiTOinology, the words "valves for the 
emergency bilge suction" are substituted 
for the words "bilge injection valves" 
each place they appeared in the interim 
final rule and in 46 GFR 61.20-5(b). 

Also, the word "including " in 
§§ 31.10-20(a) and (d), 71.50-l(a). 91-40- 
1(a) and (d). 167.15-27(a). 169.231(8). and 

189.40- l(a) and (c) is removed. 
Otherwise, the sentence implies that sea 
chests, sea valves, and valves for the 
emergency bilge suction need be 
examined only when they are through 
hull fittings. It is intended that they be 
examined regardless of whether or not 
they are through hull. 

15. One comment suggests that 
because fresh water service vessels are 
exempt from the tailshaft examination 
requirements, they also should be 
exempt from the requirement that sea 
valves be examined during each 
required drydocking. 

Sea valves perform a vital function in 
maintaining the watertight integrity of a 
vessel and should be regularly 
examined. Because they cannot be 
opened easily for examination while the 
vessel is afloat the most convenient and 
logical time to examine them is when 
the vessel is on drydock. Therefore, the 
requirement is unchanged. 

16. One comment objects to the 
provision in the interim final rule 
prohibiting vessels over 15 years of age 
from entering the underwater survey 
program. This comment suggests that 
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the condition of the vessel rather than 
age should be the deciding factor. 

The underwater survey program is a 
new one. Until the Coast Guard has 
sufficient experience in the program and 
conhdence in the quality of underwater 
survey results, the Coast Guard intends 
to proceed cautiously and apply the 
program only to younger vessels. 

Ine Coast Guard had an experimental 
program whereby certain vessels were 
allowed to substitute an underwater 
survey for a drydocking. Experience 
under this program, using the available 
techniques and equipment indicates 
that poor water quality (turbidity and 
current), such as that encountered in 
many U.S. ports, frequently led to 
unacceptable results. 

Because of the Coast Guard's limited 
experience with underwater surveys, the 
varying circumstances under which an 
underwater survey may be considered 
instead of drydocking, and the 
developing technology in this Held, the 
Coast Guard will re-evaluate the age 
restriction after a sufficient number of 
underwater surveys and subsequent 
drydocking have been conducted. The 
dry dock/underwater survey/drydock 
cycle will take a minimum of five years 
to complete. Therefore, the Coast Guard 
anticipates that a re-evaluation of this 
provision could begin in 1994. 

17. One comment asks what 
constitutes a ''complete set" of hull 
gaugings. as required in §§ 31.10- 
21(d)(2), 91.40-8(d)(2). and 189.40-3(a)(2) 
for Coast Guard consideration of a 
request for continued participation In 
the underwater survey program. A 
complete set would be all of the 
gaugings deemed necessary by the 
Officer in Charge. Marine Inspection, to 
determine the condition of that 
particular vessel's hull. They generally 
would include gaugings taken around 
two or more complete transverse 
sections of the hull. Plate gaugings of 
one or more strokes in the wind*and- 
water area, of additional transverse 
belts, or of questionable areas, such as 
those with pitting or fractures, may also 
be required. 

18. Four comments asked whether 
"integral" in "integral fuel oil tank" in 
§§ 31.10-24, 71.53-1. 91.43-1,167.15-40, 
169.234, and 189.43-1 means integral to 
the deck, as in the case of deck mounted 
fuel oil tanks. 

"Integral fuel oil tank" means a tank 
located within the vessel's hull with one 
or more of its sides being part of the 
vessel's hull. A tank integral only to the 
deck would not come under these 
sections. The meaning of integral is 
clarified in this final rule. 

19. One comment objected to requiring 
an internal examination of one or more 


randomly selected double bottom fuel 
oil tanks on vessels 10 years of age and 
older. The comment contends that 
defects are rarely found in fuel oil tanks 
and that, if internal examinations are 
required, they should be limited to tanks 
which, through external examination, 
indicate probable damage. 

The Coast Guard recognizes the non- 
corrosive nature of fuel oil but takes the 
position that any tank integral to the 
hull warrants some degree of 
examination, particulary tanks in older 
vessels. The random selection method of 
choosing tanks to be internally 
examined strikes a reasonable balance 
between the needs of safety and cost of 
preparing tanks for internal 
examination. 

The comment also asked that the 
integral fuel tank examination 
requirement be suspended for "extended 
public dialog". In light of the fact that 
the interim foial rule provided for an 
unusually lengthy comment period 
(three months) followed by an 
additional three month period before the 
fuel tank provisions became effective, 
the Coast Guard determines that an 
adequate opportunity for comment has 
been provided. 

20. One comment suggests that 
§ 61.20-17 be amended to allow 
tailshafts which are corrosion resistant 
except for the portion between the strut 
and stem tube to be examined at the 
intervals established for tailshafts which 
are fully corrosion resistant. The 
reasoning is that the imclad portions of 
these tailshafts can be examined any 
time the vessel is in drydock without 
having to draw the shaft. The Coast 
Guard agrees and amends § 61.20-17(c) 
to provide that only the inaccessible 
portions need to be corrosion resistant. 

21. One comment points out that the 
tailshaft examination requirements in 
the interim final rule address oil 
lubricated tailshafts with a taper and 
keyway but fail to address tailshafts 
with a taper but no keyway. The Coast 
Guard has corrected this by amending 

§ 6120-17(d)(4)(i) to read: "For tailshafts 
with a taper, the propeller is removed 
and the taper and the keyway (if fitted) 
are nondestructively tested at intervals 
not to exceed five years". Section 61.20- 
18(b) is similarly amended. 

22. One comment suggests that 

§ 61.20-17(d) is misleading in stating that 
"tailshafts with oil lubricated bearings 
are not required to be examined". What 
is intended is that tailshafts are required 
to be examined but are not required to 
be drawn for the examination. The 
paragraph is amended accordingly. 

23. One comment made the suggestion 
that a requirement for the examination 
of inboard seal assemblies be added to 


the oil lubricated tailshaft examination 
requirements in § 61.20-17(d). The Coast 
Guard agrees and incorporates this 
requirement. 

24. Eight comments objected to 
requiring that the Coast Guard be 
notified any time a barge is placed in a 
drydock. These comments suggest that 
the Coast Guard be notified only when a 
barge is drydocked for repairs (the old 
Subchapter D stand£uxl). They are 
concerned that notifying the Coast 
Guard each time the vessel is drydocked 
because of a change in ownership or 
pre-charter will result in needless 
examinations. 

The requirement to notify the Coast 
Guard whenever a vessel is drydocked 
is needed to allow the Officer in Charge. 
Marine Inspection, time to ascertain the 
reasons for drydocking. Should the need 
for Coast Guard inspection become 
evident, the advance notice is necessary 
to avoid marine inspector scheduling 
problems. The Coast Guard does not 
intend to normally examine a vessel that 
is in drydock solely for a change in 
ownership or pre-barter. However, 
experience in^cates that, in many 
instances, hull damage is not discovered 
until a vessel is hauled out of the water. 
If damage requiring repairs is 
discovered, the repair work must be 
inspected by the Coast Guard. In these 
instances, prior notification could 
mitigate inspection scheduling problems 
and the resulting potential delay in 
completion of repairs and return of the 
vessel to service. A simple telephone 
call can avoid one or more days delay. 

Before the interim final rule, 
Subchapters H, 1. R. and U (§§ 71.50-5, 

91.40- 5.187.15-30(b). 169.233. and 

189.40- 5) required notification any time 
a vessel was placed on a drydock for 
these same reasons. The requirement, 
therefore, is new only for Subchapter D 
(tank) vessels. 

25. Six comments object to the 
requirement in § § 31.10-22(c), 71.60-6(c). 
91.4a-5(c). 167.15-35(c). 169.233(c). and 

189.40- 5(c) that a plan showing the 
barge's scantlings be made available at 
drydock examinations of barges with 
Load Line Certificates. The comments 
point out that, because barges frequently 
change ownership, their plans are often 
misplaced or otherwise are no longer 
available. Reproducing these plans, so 
the comments contend, would be 
unnecessarily expensive. 

The plans are needed to assist the 
marine inspector during a hull 
examination in determining the extent of 
any hull deterioration. If the current 
owner does not have the plans, a copy 
should be available from the Load Line 
assigning authority, the naval architect. 
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or the builder. In the event that a copy is 
not available from these or other 
potential sources, the Commandant may 
permit under §§30.15-1. 70.15-1.90.15- 
1,169.109. and 189.15-1, an equivalency 
to the requirement for plans and accept 
an owner generated sketch, a list of the 
vessel's original bracket, frame, and 
plate thicknesses, or other information 
suitable to the Officer in Charge. Marine 
Inspection. 

26. One comment suggested that it 
would assist the vessel owner or 
operator if the Coast Guard would 
provide, upon request, a print-out of the 
date of the last required examination, 
any outstanding examination 
requirements, and the due dates of the 
next required examinations. 

This information is available to 
Officers in Charge. Marine Inspection, 
through the Marine Safety Information 
System. Currently, notification of 
upcoming inspections for certification 
and outstanding requirements are 
provided to vessel owners and 
operators. As time and priorities allow, 
Officers in Charge. Marine Inspection, 
will try, upon request, to furnish other 
hull examination scheduling 
information. 

27. One comment suggests that the 
Coast Guard provide written guidance 
to assist industry in understanding and 
complying with the new regulations. The 
Coast Guard has developed policy for 
implementing the new regulations and 
guidance for underwater surveys. It is 
available to the public upon request at 
all inspection of^ces. 

Regulatory Evaluation 

This final rule is considered to be non¬ 
major under Executive Order 12291 and 
significant under DOT regulatory 
policies and procedures (44 FR11034; 
February 26,1979). A Final Regulatory 
Evaluation is available for inspection or 
copying at Office of the Chief Counsel 
(G-LRA-2). Room 2110, U.S. Coast 
Guard Headquarters, 2100 2nd Street. 
SW., Washington. DC, or by contacting 
LCDR Geoffrey D. Powers at (202) 287- 
1185. The evaluation, which is 
summarized in the preamble to the 
interim final rule, has not been changed 
except as follows to address 
amendments in the final rule. 

The only changes to the Regulatory 
Evaluation result from extending the 
internal structural examination interval 
from twice every five years to once 
every five years for double hull tank 
barges in fresh water service and from 
reducing the drydock interval from twice 
every five years to once every 18 months 
for passenger vessels 20 years of age or 
older operating on non-intemational salt 
water routes and accommodating 


overnight passengers. The extension of 
the internal structural interval will save 
the barge industry an estimated $290,000 
per year. This figure is based on the 
revenue that will be saved by 
eliminating one of the two day-and-a- 
half examinations required every five 
years for the 1,198 double hull barges 
and 191 single hull barges with 
independent tanks in fresh water 
service. The reduction in the passenger 
vessel drydock interval will reduce the 
estimated economic benefit of this rule 
by $93,000 per year. The net result of 
these two changes is a savings of 
$197,000 per year in addition to the 
estimated $26,000,000 total annual 
saving for the maritime industry 
expected to result from the interim final 
rule. 

Federalism Implications 

This action has been analyzed in 
accordance with the principles and 
criteria contained in Executive Order 
12612, and it has been determined that 
the final rule does not have sufficient 
federalism implications to warrant the 
preparation of a Federalism 
Assessment. 

Environmental Assessment 

The Coast Guard has considered the 
environmental impact of the regulations 
and concluded that preparation of an 
environmental impact statement is not 
necessary. An environmental 
assessment with a finding of no 
significant impact has been prepared 
and is on file in the rulemaking docket. 

Paperwork Reduction Act 

These regulations contain information 
collection req uirem ents in the following 
sections of 46 CFR Title 1 : § 31.10-21, 

§ 31.10-22, § 71.50-5, § 91.40-3. § 91.40- 
5. § 167.15-35. § 169.233. § 189.40-3, and 
§ 189.40-5. They have been approved by 
the Office of Management and Budget 
(0MB) under the provisions of the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3501 et seq.) and have been 
assigned 0MB control number 2115- 
0554. 

Regulatory Flexibility Act 

The amendments to the interim final 
rule impose no new economic burdens. 
Certain amendments reduce costs for 
the maritime industry. For example, the 
internal structural examination interval 
for double hull tank barges in fresh 
water service is changed from twice 
every five years to once every five 
years, thus eliminating one examination 
every five years. Other amendments will 
have no economic impact, such as the 
provision requiring the annual on-deck 
examination of void spaces. The on- 


deck examinations are conducted by the 
Coast Guard during the annual 
inspection or reinspection for 
certification and create no additional 
delays or cost for the maritime industry. 
The reduced drydock examination 
interval for older domestic salt water 
service passenger vessels will affect 
only a limited number of large vessels 
with overnight accommodations. 

For the above reasons, the Coast 
Guard certifies, under section 605(b) of 
the Regulatory Flexibility Act (5 U.S.C. 
605(b)), that these regulations will not 
have a significant economic impact on a 
substantial number of small entities. 

List of Subjects 
46 CFR Part 31 

Barges, Flammable materials. Law 
enforcement. Marine safety, Tank 
vessels. 

46 CFR Part 61 

Marine safety. Tests and inspections. 
Vessels. 

46 CFR Part 71 

Foreign trade. Law enforcement. 
Marine safety. Passenger vessels. 
Reporting requirements. 

46 CFR Part 91 

Cargo vessels. Law enforcement, 
Marine safety. Reporting requirements. 

46 CFR Parts 167 and 169 

Fire protection. Marine safety, 
Reporting requirements, School vessels. 

46 CFR Part 189 

Marine safety. Oceanographic vessels. 

Accordingly, the interim rule 
amending 46 CFR Parts 31, 61, 71.91, 

167,169, and 189 which was published at 
52 FR 39639-39657 on October 23.1987, 
is adopted as a final rule with the 
following changes: 

PART 31—(AMENDED) 

1 . The authority citation for Part 31 is 
revised to read as follows: 

Authority: 40 U.S.C 3306. 3703; 49 CFR 1.46. 

§31.10-20 [Amended] 

2 . In §31.19-20 (a) and (d). by 
removing the words "bilge injection 
valves" and adding, in their place, the 
words "valves for the emergency bilge 
suction" and by removing the word 
"including". 

3. In § 31.10-21, by revising the 
introductory text to paragraph (a), the 
first sentence of paragraph (a)(1), Table 
31.10-21(a). the first sentence of 
paragraph (a)(2). and Table 31.10-21(b), 
by redesignating paragraphs (b) through 















32230 Federal Register / Vol. 53, No. 164 / Wednesday, August 24, 1988 / Rules and Regulations 


(f) as paragraphs (c) through (g). by 
adding a new paragraph (b), by revising 
the introductory text to redesignated 
paragraph (e), and by revising 
redesignated paragraph (f) to read as 
follows: 


S 31.10-21 Drydock examination, internai 
atructurai examination, cargo tank internai 
examination, and underwater survey 
intervals—TB/ALL. 

(a) Except as provided in paragraphs 
(b) through (g) of this section, each tank 
vessel must undergo drydock, internal 


structural, and cargo tank internal 
examinations as follows: 

(1) Except under paragraph (a)(2) of 
this section, vessels that operate in salt 
water must be inspected in accordance 
with the intervals set forth in Table 
31.10-21(a). * ^ • 


Table 31.l0-2l(a).— Salt Water Service Vessels Examination Intervals in Years 



Single buS 
Ship and 
barge 

Double hull 
barge with 
internal 
framkfg > 

Double hull 
barge with 
external 
framinQ ■ 

Single hull 
barge with 
independent 
tanks* 

Wood hull 
ship and 
barge 

Single hull 
ship and 
barge 
Grade D 
andE 
cargoes 
only* 

Double hult 
barge 
Grade D 
aodE 
cargoes 
OfSy • 

Single huK 
asphalt 
barge • 

Double huH 
asphalt 
barge’ 

Dryckx*......... 


5.0 

5.0 

5.0 

2.5 

2.5 

5.0 

2.5 

5.0 

Intemal stnictumi. 

2.5 

2.5 

2.5 

^5 

5.0 

5.0 

2.5 

10.0 

2.6 

Cargo tank kitemal. .. 

■2.5 

•5.0 

•10.0 

•10.0 

•2.5 

5.0 

10.0 

10.0 

15.0 


Nots: 

‘ Applicable to double hull tank barges (double sides, ends, and bottoms) when the structural framing is on the intemal tank surface. 

* Applicable to double hull tank barges (double sides, ends, and bottoms) when the structural framing is on the intemal tank surface accessible for examination 
from voids, double bottoms, and other similar spaces. 

> Applicable to single hull tank barges with independent cargo tanks where the cargo tanks are not a contiguous part of the hull structure and which has 
adequate clearance between the tanks and between the tanks and the vessel's hull to provide access for examination of all lank surfaces and the hull structure. 

* Applicable to single hull tank ships and tank barges certificated for the carriage of Grade D and E cargos only. 

* Applicable to double huli tank barges (double sides, ends, and bottoms) certiticated for the carriage of Grade 0 and E cargos only. 

* Applicable to single hull tank bargm certificated for the carriage of asp^lt only. 

^ Applicable to doible hull tank barges (double sides, ends, and tx^oms) certificated for the carriage of asphalt only. 

* Or as specified in Part 36 or 151 as amicable. 

(2) Vessels that operate in fresh water at least six months in every 12 month period since the last drydock examination 
must be examined in accordance with the intervals set forth in Table 31.10-2l(b). ♦ ♦ * 


Table 31.10-21 (b).— Fresh Water Service Vessels Examination Intervals in Years 



Single hull 
sh^and 
barge 

Double hull 
barge with 
internal 
framing * 

Double huH 
barge with 
external 
framing* 

Single hull 
barge with 
independent 
tanks* 

Wood hull 
ship and 
barge 

Single huN 
8h^ and 
barge grade 
DandE 
cargoes 
onfy* 

Double hull 
barge grade 
DandE 
cargoes 
orwy • 

Single huU 
asphalt 
barge • 

Double hull 
asphalt 
barge ’ 

Drydock...,... 

5.0 

10.0 

10.0 

10.0 

2.5 

5.0 

10.0 

5.0 

10.0 

Intemal stnjctural. 

5.0 

5.0 

5.0 

5.0 

5.0 

5.0 

5.0 

10.0 

5.0 

Cargo tank internal........ 

•5.0 

•5.0 

•10.0 

•10.0 

•2.5 

5.0 

10.0 

10.0 

15.0 


Note: 

* Applicable to double hull tank barges (double sides, ends, and bottoms) when the structural framing is on the intemal tank surface. 

* Applicable to double huH tank barges (double sides, ef>ds. and bottoms) when the structural framing is on the interr^ tank surface accessible for examination 
from voids, double bottoms, and other similar spaces. 

* Appllwble to single hull tank barges with independent cargo tanks where the cargo tanks are not a contiguous part of the huH structure and which has 
adequate cieafarx:e between the tanks arxl between the tar>ks and the vessel's hull to provide access for examination of aU tank surfaces and the hull structure. 

* Applicable to single hufi tank ships and tank barges certificated for the carriage of grade D and E cargos only. 

* Applicable to double hull tank badges (double sides, ends, arxl bottoms) certificated for the carriage erf grade D and E cargos only. 

* Applicable to single huH tank bargm certificated for the carriage of asphalt only. 

^ Applicable to double hull tank barges (double sides, ends, and bottoms) certificated for the carriage of asphalt only. 

* C> as specified in Part 38 or 151 as applicable. 


(b) During each inspection or 
reinspection for certiHcation, all wing 
voids, rakes, cofferdams, and other void 
spaces on tank barges must be opened 
and checked from oa*<leck for the 
presence of water or cargo indicating 
hull damage or cargo tank leakage. If 
water or cargo is not present, these 
spaces need not be gas freed, ventilated, 
cleaned, or otherwise prepared for 
personnel entry. If water or cargo is 
present, an intemal structural 
examination may be required. 

• » • • • 

(e) Vessels otherwise qualifying under 
paragraph (d) of this section, that are 15 


years of age or older may be considered 
for continued participation in the 
underwater survey program on a case- 
by-case basis, if— 

• * * • • 

(I) Each vessel which has not met with 
the applicable examination schedules in 
paragraphs (a) through (e) of this section 
because it is on a voyage, must undergo 
the required examinations upon 
completion of the voyage. 

* * • * « 

4. In § 31.10-24, by revising the section 
heading and the first sentence of 
paragraph (a) to read as follows: 


§ 31.10-24 Integral fuel oH tank 
examlnationa—T /ALL. 

(a) Each fuel oil tank with at least one 
side integral to the vessel's hull and 
located within the hull ("integral fuel oil 
tank") is subject to inspection as 
provided in this section. * * * 

« * • * * 

PART 61—[AMENDED] 

5. The authority citation for Part 61 is 
revised to read as follows: 

Authority: 46 U.S.C. 3306. 3703; 49 CFR 1.46. 
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$61.20-5 (Amended] 

6 . In § 61.20-6(b), by removing the 
words "bilge injection valves" and 
adding, in their place, the words "valves 
for the emergency bilge suction". 

7. In § 61.20-17, by revising paragraph 
(c) and the introductory text to 
paragraph (d), by redesignating 
paragraphs (d)(2) and (d)(3) as 
paragraphs (d)(3) and (d)(4), by adding a 
new paragraph (d)(2), and by revising 
redesignated paragraph (d)(4)(i) to read 
as follows; 

§61.20-17 Examination intervals. 

♦ ♦ * • * 

(c) Tailshafts with the inaccessible 
portions fabricated of materials 
resistant to corrosion by sea water, or 
fitted with a continuous liner or a 
sealing gland which prevents sea water 
from contacting the shaft, must be 
examined once every five years if they 
are constructed or fitted with a taper, 
keyway, and propeller designed in 
accordance with the American Bureau 
of Shipping standards to reduce stress 
concentrations or are fitted with a 
flanged propeller. Accessible portions of 
tailshafts must be examined visually 
during each drydock examination. 

(d) Tailshafts with oil lubricated 
bearings need not be drawn for 
examination— 

* • ♦ * * 

(2) If the inboard seal assemblies are 
examined whenever the vessel 
undergoes a drydock examination or 
underwater survey; 

♦ • * * • 

(4) * * * 

(i) For tailshafts with a taper, the 
propeller is removed and the taper and 
the keyway (if fitted) are 
nondestructively tested at intervals not 
to exceed five years; or 


§61.20-18 [Amended] 

8 . In § 61.20-18(b), by adding the 
words "(if fitted)" following the word 
key way". 


PART 71—{AMENDED] 

9. The authority citation for Part 71 is 
revised to read as follows: 

Authority: 46 U.S.C. 2113, 3306; 49 CFR 1.46. 


§ 71.50-1 [Amended] 

10 . In § 71.50-l(a), by removing the 
words "bilge injection valves" and 
adding, in their place, the words "valves 
for the emergency bilge suction" and by 
removing the word "including" 

11 . In § 71.50-3, by revising paragraph 
(b)(1). redesignating paragraph (b)(2) as 
paragraph (b)(3), and by addhig a new 
paragraph (b)(2) and revising newly 
redesignated paragraph (b)(3) to read as 
follows: 

§ 71.50-3 Drydock and internal structural 
examination intervals. 

* « • • • 

(b)* * • 

(1) Except as provided in paragraph 
(b)(2) of this section, vessels that 
operate in salt water must undergo two 
diydock and two internal structural 
examinations within any five year 
period. No more than three years may 
elapse between any two examinations. 

(2) Vessels 20 years of age or older 
that operate in s^t water and 
accommodate overnight passengers 
must undergo di^dock and internal 
structural examinations at intervals not 
to exceed 18 months. 

(3) Vessels that operate In fresh water 
at least six months in every 12 month 
period since the last drydock 
examination must undergo drydock and 
internal structural examinations at 
intervals not to exceed five years. 


Subpart 71.53—Integral Fuel Oil Tank 
Examinations 

12 . By revising the subpart heading to 
read "Integral Fuel Oil Tank 
Examinations". 


§ 71.53-1 [Amended] 

13. In § 71.53-l(a), by revising the first 
sentence to read: "Each fuel oil tank 
with at least one side integral to the 
vessel’s hull and located within the hull 
("integral fuel oil tank") is subject to 
inspection as provided in this section." 

PART 91—[AMENDED] 

14. The authority citation for Part 91 is 
revised to read as follows: 

Authority; 46 U.S.C. 3306, 3703; 49 CFR 1.46. 
§91.40-1 [Amended] 

15. In § 91.40-1 (a) and (d), by 
removing the words "bilge injection 
valves" and adding, in their place, the 
words "valves for the emergency bilge 
suction" and by removing the word 
"including". 

16. In § 91.40-3, by revising the 
introductory text to paragraph (a), the 
first sentence of paragraph (a)(1). Table 

91.40- 3(a), the first sentence of 
paragraph (a)(20). and Table 91.40-3(b), 
by redesignating paragraphs (b) through 
(f) as paragraphs (c) through (g), by 
adding a new paragraph (b), by revising 
the introductory text to redesignated 
paragraph (e), and by revising 
redesignated paragraph (f) to read as 
follows: 

§ 91.40-3 Drydock examination, Internal 
etructural examination, cargo tank internal 
examination, and underwater survey 
Intervals. 

(a) Except as provided in paragraphs 
(b) through (g) of this section, each 
vessel must undergo drydock, internal 
structural, and cargo tank internal 
examinations as follows: 

(1) Except under paragraph (a)(2) of 
this section, vessels that operate in salt 
water must be examined in accordance 
with the intervals set forth in Table 

91.40- 3(a) of this section. * * * 


Table 91.40-3(a).— Salt Water Service Vessels Examination Intervals in Years 



Single hull 
ship and 
barge 

Double huH 
barge with 
internal 
framing > 

Double hull 
barge with 
eiaemal 
framing » 

Single huH 
bar^ with 
inde^ndent 
tanks* 

Woodhuil 
ship and 
barge 

Unmanned 
deck cargo 
barge^ 

Unmanned 
double huH 
freight 
barge* 

Drydock...... 

InternaJ structural. ... * 

Cargo tank internal. ^ 

25 

2.5 

•2.5 

5.0 

2.5 

•5.0 

5.0 

2.5 

•10.0 

5.0 

2.5 

•10.0 

2.5 

2.5 

•2.5 

5.0 

2.5 

6.0 

2.5 

•5.0 

Note. 







• AoSic^ to dSSto ^ and t>ottom8) when the atructural framing <8 on the Internal tank surface, 

from voSsfdSISle t)Ottoms. and other smSar*^^**^^ ^ bottoms) when the stnjctural framing te on the extemaJ tank surface accessible for examination 

and • “'9?. '» "O' • «>n«TOO» P«t o« the hull .tructure 

structure. o^ouaie clearance between the tanks and between the tanks and the vessel s hull to provide access for examination of sll tank surfaces and the hull 

^ deck and which provides complote access (or 


^ Abokcahto 

com^e Intornal -—„„ 

• Or as specified kr Part 151. 


me null siruciure. ^ ,------ 

J rtrScuJSewS^SSli'l^d^^ *""*• boWod*) dw anangement of which provides access for a 

if^kiPart 151 ** oefined in § 91.40-1 (b) without the necessity of entenng cargo tanks or holds. 
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(2) Vessels that operate in fresh water at least six months in every 12 month period since the last drydock examination 
must be examined in accordance with the intervals set forth in Table 91.40-3(b). * * * 


Table 91.40-3(5).— Fresh Water Service Vessels Examination Intervals in Years 



Sinalehult 
ship and 
barge 

Double hull 
barge with 
internal 
framing > 

Double hull 
barge with 
external 
framing • 

Single huit 
barge with 
independent 
tanks* 

Wood hull 
ship and 
biuge 

Unmanned 
dock cargo 
barge 

Unmanned 
double hull 
freight 
barge • 

Drydock 

5.0 

10.0 

10.0 

10.0 

2.5 

10.0 

10.0 

Internal stnictural___ 

5.0 

5.0 

50 

5.0 

2!5 

5.0 

5.0 

Cargo tank internal______ 

•5.0 

•5.0 

•10.0 

•10.0 

•^5 


•5.0 







Note: 

Applicable to double hufl tank barges (double sides, ends, and bottoms) when the structural framing Is on the internal tank surface. 

* Ap^icable to double hull tank barges (double stdea, ends, and bottoms) when the structural frami^ is on the external tank surface accessible for examination 
from voids, double bottoms, and other similar sp^es. 

* Applicable to single hull tank barges with independent cargo tanks which have a cargo containment envelope that is not a contiguous part of the hull structure 
and whidi has adequa t e daarance between the tanks and between the tanks and the vessel's hull to provide access for examination of aH tank surfaces and the hull 
structure. 

* Appkcabfe to unmarmed/rton-permisstvely manned deck cargo barge which carries cargo only above the weather deck and which provides complete access for 
examination of the inside of the huM structure. 

* Applicable to unmanried/norvperrnissivaly manr^ed double huH freight barges (double sides, arKis. arKf bottoms) the arrangement of which provides access for a 
complete infemal structural examination as defined in § 91.40>1(b) without the necessity of entering cargo tanks or holds. 

« Or as specified in Pwt 151. 


(b) During each inspection or 
reinspection for certification, all wing 
voids, rakes, cofferdams, and other void 
spaces on barges must be opened and 
checked from on-deck for the presence 
of water or cargo indicating hull damage 
or cargo tank leakage. If water or cargo 
is not present these spaces need not be 
gas freed, ventilated, cleaned, or 
otherwise prepared for personnel entry. 
If water or cargo is present an internal 
structural examination may be required. 
• * • * * 

(e) Vessels otherwise qualifying under 
paragraph (d) of this section, that are 15 
years of age or older may be considered 
for continued participation in the 
underwater survey program on a case- 
by-case basis, if— 

• * * • • 

(f) Eadi vessel which has not met with 
the applicable examination schedules in 
paragraphs (a) through (e] of this section 
because it is on a voyage, must undergo 
the required examinations upon 
completion of the voyage. 


Subpart 91.43-Integral Fuel Oil Tank 
Examinations 

17. By revising Subpart 91.43 heading 
to read ^'Integral Fuel Oil Tank 
Examinations*'. 

$91,43-1 [Amended] 

18. In $ 91.43-l(a), by revising the first 
sentence to read: **^ch fuel oil tank 
with at least one side integral to the 
vessel's hull and located within the hull 
("integral fuel oil tank") is subject to 
inspection as provided in this section." 


PART 167—[AMENDED] 

19. The authority citation for Part 187 
is revised to read as follows: 

Authority: 46 U.S.C. 3306; 49 CFR 1.48. 
Section 167.65-85 also issued under 40 U.S.C. 
6101. Section 167-60.15 also issued under 46 
U.S.C 8105. 

$167.15-27 [AmancM] 

20 . In $167.15-27(a), by removing the 
words "bilge injection valves" and by 
adding, in their place, the words "valves 
for the emergency bilge suction' and by 
removing the word "including". 

$167.15-30 [Amended] 

21 . In § 167.15-30(aJ(2). by removing 
the word "nine" and ad^ng, in its place, 
the word "six". 

22 . In $ 167.15-40. by revising the 
section heading and the first sentence of 
paragraph (a) to read as follows: 

$ 167.15-40 Integral fuel oil tank 
examinations—T/ALL 

(a) Each fuel oil tank with at least one 
side integral to the vessel's hull and 
located within the hull ("integral fuel oil 
tank") is subject to inspection as 
provided in this section. * * * 
***** 

PART 169—[AMENDED] 

23. The authority citation for Part 169 
is revised to read as follows: 

Authority: 46 U.S.C. 3306; 49 EFR 1.46. 

$169,229 [Amended] 

24. In $ 169.229(a](2], by removing the 


word "nine" and adding, in its place, the 
word "six". 

$169,231 [Amended] 

25. In $ 169.231(a). by removing the 
words "bilge injection valves" and 
adding, in their place, the words "valves 
for the emergency bilge suction" and by 
removing the word "including". 

$169,234 [Amended] 

26. In $ 169.234. by revising the section 
heading and the first sentence of 
paragraph (a) to read as follows: 

§ 169.234 Integral fuel oil tank 
examination a. 

(a) Each fuel oil tank with at least one 
side integral to the vessel's hull and 
located within the hull ("integral fuel oil 
tank") is subject to inspection as 
provided in this section. * * * 

PART 189—(AMENDED] 

27. The authority citation for Part 189 
continues to read as follows: 

Authority: 46 U.S.C. 2113, 3306: 49 CFR 1.46. 

§189.40-1 [Amended] 

In $ 189.40-l(a] and (c), by removing 
the words "bilge injection valves" and 
adding, in their place, the words "valves 
for the emergency bilge suction" and by 
removing the word "including". 

§ 189.40-3 [Amended] 

29. In § 189.40-3(a)(2). by removing the 
word "nine" and adding, in its place, the 
word "six". 
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Subpart 189.43-Integral Fuel Oil Tank 
Examinations 

30. By revising Subpart 189.43 heading 
to read “Integral Fuel Oil Tank 
Examinations" 

§189.43-1 [Amended). 

31. In § 189.43-l(a), by revising the 
first sentence to read: “Each fuel oil tank 
with at least one side integral to the 
vessers hull and located within the hull 
(“integral fuel oil tank") is subject to 
inspection as provided in this section." 
Clyde T. Lusk, Ir., 

Vice Admiral, U.S, Coast Guard, Acting 

Commandant 

August 12.1988. 

IFR Doc. 88-18981 Filed 8-23-68; 8:45 am) 
BILUNG CODE 4910-14-M 


DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 661 

(Docket No. 80482-8082] 

Ocean Salmon Fisheries Off the 
Coasts of Washington, Oregon, and 
California 

agency: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
ACTION: Notice of closure. 

SUMMARY: NOAA announces the closure 
of the commercial salmon fishery in the 
exclusive economic zone (EEZ) from 
Cape Falcon, Oregon, to the U.S.-Mexico 
border at midnight, August 19,1988 to 
commercial salmon fishing for coho 
salmon. The commercial salmon 
fisheries in the areas that are currently 
open, i.e., from Cape Falcon to the 
Orford Reef Red Buoy, Oregon, and from 
Horse Mountain, California, to the U.S.- 
Mexico border, will continue for all 
species of salmon except coho salmon. 
The Director, Northwest Region, NMFS 
(Regional Director), has determined that 
the commercial fishery quota of 729,700 
coho salmon for the area south of Cape 
Falcon will be reached by August 19, 
1988. The closure is necessary to 
conform to the preseason announcement 
of 1988 management measures and 
ensure that the coho salmon quota for 
this area is not exceeded. This action is 
intended to ensure conservation of coho 
salmon. 

effective date: Closure of the EEZ 
from Cape Falcon to the U.S.-Mexico 


border to commercial salmon fishing for 
coho salmon is effective at 2400 hours 
local time, August 19.1988. Comments 
on this closure will be received through 
September 3,1988. 

addresses: Comments may be mailed 
to Rolland A. Schmitten, Director, 
Northwest Region, National Marine 
Fisheries Service, 7600 Sand Point Way 
NE., BIN C15700. Seattle. WA 98115- 
0070; or E. Charles Fullerton. Director, 
Southwest Region, National Marine 
Fisheries Service, 300 S. Ferry Street. 
Terminal Island, CA 90731-7415. 
Information relevant to this notice has 
been compiled in aggregate form and is 
available for public review during 
business hours at the Office of the 
NMFS Northwest Regional Director. 

FOR FURTHER INFORMATION CONTACT: 
William L. Robinson at 206-526-6140, or 
Rodney R. Mclnnis at 213-514-6199. 
SUPPLEMENTARY INFORMATION: 
Regulations governing the ocean salmon 
fisheries at 50 CFR Part 661 specify at 
§ 661.21(a)(1) that "When a quota for the 
commercial or recreational fishery, or 
both, for any salmon species in any 
portion of the fishery management area 
is projected by the Regional Director to 
be reached on or by a certain date, the 
Secretary will, by publishing a notice in 
the Federal Register under § 661.23, 
close the commercial or recreational 
fishery, or both, for all salmon species in 
the portion of the fishery, management 
area to which the quota applies as of the 
date the quota is projected to be 
reached." 

Management measures for 1988 were 
effective on May 1.1988 (53 FR16002, 
May 4.1988). The 1988 commercial 
fishery in the area from Cape Falcon, 
Oregon, to the U.S.-Mexico bordor is 
being managed not to exceed an impact 
quota of 684,700 coho salmon (hooking 
mortality of 59,400 fish and landings of 
625,300 fish). Hiis commercial coho 
quota was raised subsequently by 45,000 
fish to 729,700 fish (equivalent to 
landings of 670.300 fish) because the 
portion of the recreational coho quota 
not needed to complete scheduled 
recreational seasons was reallocated to 
the commercial fishery (53 FR 31343), 
August 18,1988) in accordance with 
provisions of the preseason regulations. 

Based on the best available 
information, the commercial coho quota 
for the area from Cape Falcon, Oregon, 
to the U.S.-Mexico border is projected to 
be reached by midnight, August 19,1988 
(landings are projected to reach the 
catch quota of 670,300 coho salmon by 
that time). Therefore, the commercial 


fishery in this area must be closed to 
further fishing for coho salmon. The 
commercial salmon fisheries in the 
areas that are currently open, i.e., from 
Cape Falcon to the Orford Reef Red 
Buoy, Oregon, and from Horse 
Mountain, California, to the U.S.-Mexico 
border, will continue for all salmon 
species except coho salmon, as provided 
in the preseason notice of 1988 
management measures (53 FR 16007- 
16009, May 4.1988). 

Consequently. NOAA issues this 
notice to close the commercial salmon 
fishery to commercial salmon fishing for 
coho salmon in the EEZ from Cape 
Falcon, Oregon, to the U.S.-Mexico 
border effective midnight, August 19, 

1988. The commercial salmon fisheries 
for all species of salmon except coho 
salmon in the areas from Cape Falcon to 
the Orford Reef Buoy, Oregon, and from 
Horse Mountain, California, to the U.S.- 
Mexico border, remain open. This notice 
does not apply to other fisheries which 
may be operating in other areas. 

The Regional Director consulted with 
representatives of the Pacific Fishery 
Management Council, the Oregon 
Department of Fish and Wildlife, and 
the California Department of Fish and 
Game regarding a closure of the 
commercial fishery to further fishing for 
coho salmon between Cape Falcon and 
the U.S.-Mexico border. The States of 
Oregon and California will close the 
commercial fishery for coho salmon in 
State waters adjacent to this area of the 
EEZ effective midnight. August 19,1988. 

The preseason notice contains an 
unintended error in the table on page 
16009 concerning the conunercial salmon - 
from Horse Mountain to Point Arena 
which is herein corrected; the season in 
the subarea from Horse Mountain to 
Point Arena that reads "Coho quota thru 
September 30" should read "All except 
coho" instead of "All" under the column 
"Salmon species." This correction 
reflects a description in the text of the 
commercial fishery from Cape Falcon to 
the U.S.-Mexico border within item 5 on 
page 16008 (53 FR 16002. May 4,1988). 

Because of the need for immediate 
action, the Secretary of Commerce has 
determined that good cause exists for 
this notice to be issued without 
affording a prior opportunity for public 
comment. ITierefore, public comments 
on this notice will be accepted for 15 
days after the effective date, through 
September 3,1988. 
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Other Matters 

This action is authorized by 50 CFR 
661.21(a)(1) and is on compliance with 
Executive Order 12291. 

List of Subjects in 50 CFR Part 661 
Fisheries, Pishing. Indians. 

Authority: 16 U.S.C. 1801 et seq. 

Dated: August 16.1986. 

Richard H. Schaefer, 

Director of Office of Fisheriee Conservation 
of Management^ National Marine Fisheries 
^rvice, 

[PR Doc. 88-19206 Filed 8-19-88; 3:53 am] 
BILUHQ CODE S510-224I 
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Proposed Rules 


Federal Registef 
Vol. 53, No. IW 
Wednesday, August 24. 1988 


This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of njies and 
regulations. The purpose of these notices 
is to gr/8 irrterested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
niles. 


DEPARTMENT OF AGRICULTURE 

Federal Crop Insurance Corporation 

7CFR Part 401 

[Arndt No. 18; Doc, Ho. S415SJ 

General Crop Insurance Regulations; 
Guaranteed Tobacco Endorsement 

agency; Federal Crop Insurance 
Corporation, USDA. 

ACTION: Withdrawal of Notice of 
Proposed Rulemaking. 

summary: The Federal Crop Insurance 
Corporation (FCIC) publishes this notice 
for the purpose of withdrawing a Notice 
of Proposed Rulemaking (NPRM) 
amending the General Crop Insurance 
Regulations (7 CFR Part 401), effective 
for the 1988 crop year. FCIC has 
determined that insufficient time 
remains in which to issue a final rule 
adding a new section § 401.127, the 
Guaranteed Tobacco Endorsement 
under the General Crop Insurance 
Regulations. 

FOR FURTHER INFORMATION CONTACT: 
Peter F. Cole. Secretary, Federal Crop 
Insurance Corporation, U.S. Department 
of Agriculture, Washington, DC, 20250, 
telephone (202) 447-8325. 
SUPPLEMECTARY INFORMATION: On 
Friday, May 27.1988, FCIC published a 
Notice of Proposed Rulemaking in the 
Federal Re^ster at 53 FR 19304 which 
proposed to issue a new section 
§ 401.127, the Guaranteed Tobacco 
Endorsement under the General Crop 
Insurance Regulations (7 CFR Part 401). 
effective for the 1989 crop year. 

FCIC has determined that, upon 
further review of the program for 
insur^ guaranteed tobacco, that 
additional work must be completed 
before proceeding further with any 
proposal for change. It is believed that 
there would not be sufficient time in 
which to complete the review and re¬ 
propose amendments to the rule before 
the December 31,1988. date for filing 
contract changes. 


For the reasons stated above, FCIC has 
determined that the proposed rule published 
at 53 FR 19304 should be, and is hereby, 
withdrawn. 

Done in Washington. DC on August 11, 
1988. 

John MarshaU. 

Manager, Federal Crop Insurance 
Corporation. 

[FR Doc. 88-19195 Filed 8-23-88; 8:45 am] 
B4L1JNQ COO€ 3410-0S-M 


7 CFR Part 401 

[Arndt No. 25; Doc. Na 5888S1 

General Crop Insurance Regulations; 
Quota Tobacco Endorsement 

AGENCY: Federal Crop Insurance 
Corporation. USDA. 

action: Withdrawal of Notice of 
Proposed Rulemaking. 

summary: The Federal Crop Insurance 
Corporation (FCIC) pubbshes this notice 
for the purpose of withdrawing a Notice 
of Proposed Rulemaking (NPRM) 
amending the General Crop Insurance 
Regulations (7 CFR Part 401), effective 
for the 1988 crop year. FCIC has 
determined that insufficient time 
remains in which to issue a final rule 
adding a new section, S 401.133, the 
Quota Tobacco Endorsement under the 
Genera] Crop Insurance Regulations. 

FOR further information CONTACT: 
Peter F. Cole, Secretary. Federal Crop 
Insurance Corporation, U.S. Department 
of Agriculture, Washington, DC 20250, 
telephone (202) 447-3325. 
SUPPLEMENTARY INFORMATION: On 
Friday, May 27.1988, FCIC published a 
Notice of Proposed Rulemaking in the 
Federal Re^ster at 53 FR 19306 which 
proposed to issue a new section. 

§ 401.133, the Quota Tobacco 
Endorsement under the General Crop 
Insurance Regulations (7 CFR Part 401), 
effective for the 1989 crop year. 

FCIC has determined that, upon 
further review of the program for 
insuring quota tobacco, that additional 
work must be completed before 
proceeding further with any proposal for 
change. It is believed that fiiere would 
not be sufficient time in which to 
complete the review and re-propose 
amendments to the rule before the 
December 31,1988, date for filing 
contract changes. 


For the reasons stated above, FCIC has 
determined that the proposed rule published 
at 53 FR 19306 should be. and is hereby, 
withdrawn. 

Done in Washington. DC on August It. 
1988. 

John MarshalL 

Manager, Federai Crop Insurance 
Corporation. 

(FR Doc. 88-19196 Filed 8-23-88; 8:45 am) 
BILUNQ COOC S41O-0S-M 


Rural Electrification Administration 

7 CFR Parts 1745 and 1749 

General Policies, Types of Loans, Loan 
Requirements, Preloan Procedures 
and Requirements, Telephone 
Program 

agency: Rural Electrification 
Administration, USDA. 
action: Proposed rules. 

summary: The Rural Electrification 
Administration proposes to add Part 
1745, General Policies, Types of Loans, 
Loan Requirements, and Part 1749, 
Preloan Procedures and Requirements, 
to 7 CFR chapter XVII. These new parts 
consolidate, revise, and clarify the 
policies, requirements, and procedures 
contained in the following existing REA 
Bulletins: 

320-1 Preloan Procedures for Rural 
Telephone Cooperatives 
320-4 Preloan Procedures for Telephone 
Loan Applicants 

320-14 Loans for Telephone System 
Improvements and Extensions 

320- 22 Guarantee of Loans for 
Telephone Facilities 

321- 2 Loan Security Requirements for 
Telephone Loans 

322- 1 Area Coverage Survey 

322- 2 Rural Area Coverage—Telephone 
Loans 

323- 1 Determination by Administrator 
with Respect to Nonduplication of 
Lines. Facilities, or Systems 

324- 1 Loans for Refinancing 
Outstanding Indebtedness of 
Telephone Borrowers 

325- 1 Financing Lines. Facilities, or 
Systems Outside of Rural Areas 

328-1 Acquisitionsof Telephone 
Facilities and Systems 
360-1 Checklist for Review of a 

Supplemental Loan Proposal or an 
Area Coverage Design 
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385-5 Loans to Finance Radio 

Equipment for Subscriber Service. 

Bulletins 320-1. 320-14, 322-1, 324-1. 
and 360-1 will be rescinded upon 
publication of the final rules. The other 
Bulletins listed above contain certain 
policies, requirements, and procedures 
that will be incorporated into other CFR 
Parts. When that is accomplished, those 
Bulletins will also be rescinded. 

These new parts contain the 
provisions and requirements of the 
Rural Electrification Act, as amended, 
(RE Act) and the administrative policies, 
requirements, and procedures of the 
REA telephone program for first time 
applicants and existing borrowers 
seeking financial assistance from REA 
to furnish and improve telephone 
service in rural areas. The primary 
objectives of the proposed rules are to 
update, consolidate, clarify, and simplify 
REA policies and procedures; to 
facilitate the loan application process; 
and to decrease processing time by 
REA. 

DATE; Public conunents concerning these 
proposed rules must be received by REA 
no later than September 23.1988. 
ADDRESS: Comments may be mailed to 
F. Lament Heppe, Jr., Chief, Loans and 
Management Branch, 
Telecommunications Staff Division, 

Rural Electrification Administration, 
Room 2821, South Building, U.S. 
Department of Agriculture, Washington. 
DC 20250. Comments received may be 
inspected in Room 2821 between 8:15 
a.m. and 4:45 p.m. 

FOR FURTHER INFORMATION CONTACT: 

F. Lament Heppe, Jr., Chief, Loans and 
Management Branch. 
Telecommunications Staff Division, 

Rural Electrification Administration. 
Room 2821. South Building, U.S. 
Department of Agriculture, Washington, 
DC 20250. telephone number (202) 382- 
8530. The Draft Regulatory Impact 
Analysis describing the options 
considered in developing these rules and 
the impact of implementing each option 
is available on request from the above 
office. 

SUPPLEMENTARY INFORMATION: This 
proposed action has been reviewed in 
accordance with Executive Order 12291. 
Federal Regulation. This action will not 
(1) have an annual effect on the 
economy of $100 million or more; (2) 
result in a major increase in costs or 
prices for consumers, individual 
industries. Federal, State, or local 
government agencies, or geographic 
regions; or (3) result in significant 
adverse effects on competition, 
employment, investment or productivity, 
innovation, or on the ability of the 
United States-based enterprises to 


compete with foreign-based enterprises 
in domestic or export markets and 
therefore has been determined to be 
"not major.". 

This action does not fall within the 
scope of the Regulatory Flexibility Act. 
REA has concluded that promulgation of 
these rules would not represent a major 
Federal action signficantly affecting die 
quality of the human environment under 
the National Environmental Policy Act 
of 1969 (42 U.S.C. 432 et seq. (1976)) and. 
therefore, does not require an 
environmental impact statement or an 
environmental assessment. 

In accordance with the Paperwork 
Reduction Act of 1980 (44 U.S.C. 4507), 
the reporting and recoMkeeping 
provisions that are included in these 
proposed rules will be submitted for 
approval to the Office of Management 
and Budget (0MB). They will not be 
effective until approved by 0MB. 

This program is listed in the Catalog 
of Federal Domestic Assistance imder 
No. 10.851, Rural Telephone Loans and 
Loan Guarantees, and 10.852, Rural 
Telephone Bank Loans. For the reasons 
set forth in the final rule related Notice 
to 7 CFR 3015, Subpart V (50 FR 47034, 
November 14,1985). this program is 
excluded frt}m the scope of Executive 
Order 12372 which requires 
intergovernmental consultation with 
State and local officials. 

Background 

Currently, the policies and 
requirements concerning telephone 
loans and the administrative policies, 
requirements and procedures covering 
preloan activities are contained in 
numerous REA Bulletins, several 
sections of the REA 
Telecommunications Engineering and 
Construction Manual (T&CM) and the 
REA Telecommunications Operations 
Manual (TOM), and REA Staff 
Instructions (internal instructions for 
REA personnel). Many of these are 
outdated and contain conflicting 
Information. It is necessary to 
consolidate the information and make it 
available to the public by publishing it 
in the Federal Register. 

There is currently considerable 
confusion over what constitutes an Area 
Coverage Design (ACD) or a 
Supplemental Loan Proposal (SLP). 

These are replaced with a streamlined 
Loan Design (LD) which will be the 
basis for determining the amount and 
purposes of all loans. Most of the items 
included in the LD are similar for all 
loans. There are, however, certain data 
requirements that apply only to initial 
loans and loans to serve areas not 
previously financed by REA, and other 


data requirements that apply to 
subsequent loans. 

Some supplementary information is 
also required to support a loan 
application. Currently, this information 
is often submitted over a period of time. 
In the future, it will all be submitted at 
one time, with the LD. This will end 
confusion over the status of an 
application and when all of the required 
information is to be completed and 
submitted. REA office engineers and 
loan specialists will be able to prepare a 
cost study and loan recommendation 
without having to wait for a large 
amount of additional information to be 
submitted. With all the information 
required to process a loan received at 
one time, financial and statistical data 
will all be as of the same date, 
simplifying processing. As necessary. 
REA staff will continue to assist 
borrowers during the preloan period. 

These proposed rules eliminate some 
reporting requirements and streamline 
others, reducing the borrowers* burden. 
Generally, borrowers will be required to 
submit only the year-end Financial and 
Statistical Report (REA Form 479). They 
will no longer have to submit June 30 
reports as are now required when the 
loan is made 9 or months after the date 
of the last year-end report. Borrowers 
will be required to submit only rate 
schedules, and not their entire tariff. 
Borrowers are currently required to 
submit their tariff to the Area Office. 
This can be quite a large document, and 
to send a copy to REA costs a borrower 
a significant amount for copying and 
postage. The rate schedules normally 
are only a few pages and generally 
provide all the information necessary to 
prepare a feasibility study. Borrowers 
will still be required to have their tariff 
available for review by the REA field 
representative, as necessary. 

Joint use agreements will no longer 
have to be submitted to REA for review 
and approval. REA form 809, 
"Fundamental Plan Information," is 
eliminated. Certain of the information 
on this form will be shown on the 
trunking diagram required as an exhibit 
to the IT). The rest of the Information is 
no longer needed. Many borrowers now 
produce equivalents of REA Forms 569, 
*'Area Coverage Survey Report;" 495, 
"Construction Cost Estimates;** and 494. 
"Loan Design Summary.** These 
equivalents will now be accepted by 
REA, which will save the borrower the 
time and expense of transferring the 
data to the REA froms. 

Recognizing the growing experience of 
borrowers and their familiarity with 
REA design criteria and construction 
standards, greater reliance will be 
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placed on certifications provided by 
borrowers and their engineers. 

Currently, a principal of the enginering 
firm, the borrower and the REA field 
representative all sign the same 
certification as to the correctness and 
reasonableness of the LD. In the future, 
only the engineer and borrower will sign 
the certificate, which has been 
expanded to include the certification 
that **thi8 Loan Design adheres to REA 
engineering and construction standards 
and practices.” This places a greater 
responsibility on the borrower and 
engineer, and provides REA greater loan 
security. The REA field representative 
will now review and recommend 
acceptance of the LD as the basis for 
REA financing. Final approval of the LD 
will rest with the relevant Area Director. 

As proposed, if a recommended LD 
and the required supplementary 
information are not submitted within 1 
year of the date of the loan application, 
the application generally will be 
cancelled by REA. There currently is no 
formal pitx^ure for determining when 
a loan application should be cancelled. 
The borrower will not be given a time 
limit to complete its loan application. 
One year is an ample amount of time in 
which to prepare an LD. 

The present maximum loan period is 
35 years, with a 32>year amortization 
period With rapidly changing 
technology, obsolescence is occuring 
more quickly; therefore, borrowers are 
depreciating their facilities at a faster 
rate. New plant facilities. expeciaUy 
digital central offices, are generally 
depreciated at a higher rate than the 
plant replaced Only about 5 percent of 
REA telephone borrowers have 
composite depreciation rates for all 
plant of less than 4 percent: about 16 
percent have a rate of less than 4.5 
percent The median for all REA 
telephone borrowers is now 5.6 percent 

The loan period will now approximate 
the anticipated useful life of the 
facilities financed. If the plant financed 
by the loan is retired and replaced by 
new plant before the loan is repaid 
earnings from this new plant will have 
to be used to pay the old loan and any 
new loan used to finance these 
replacement facilities: loan security 
could be endangered. Tlie maximum 
loan period for all loans will be 
shortened to 22 years, with a 20-year 
amortization period, except where the 
estimated economic life of the facilities 
or the repayment capacity of the 
borrower would justify a different 
period. A 22*year repayment period 
corresponds to a depreciation rate of 
approxiniately 4.5 percent. 

The principal deferment period will be 
reduced to 2 years. Currently, on 


advances of loan funds within 3 years of 
the date of the note representing a loan 
borrowers do not begin repaying 
principal until the first basis date. This 
is 3 years after the date of the note. For 
funds advanced from that date until the 
second basis date, 6 years after the date 
of the note, borrowers do not begin 
repaying principal until that second 
basis date. All funds advanced during a 
particular basis date period are 
amortized at the same rate. Unless a 
new basis date agreement is executed, 
the borrower cannot draw down any 
imadvanced loan funds after the second 
basis date. 

The new system would set the first 
basis date 2 years after the date of the 
note and defer the start of principal 
repayments until then. There would be 
no second basis date. Principal 
repayments on all funds advanced after 
the first basis date would begin with the 
first billing after the advance. Thus, 
each of these advances would have a 
different amortization rate. At the 
Administrator’s discretion, the 2-year 
deferment could be altered. 

This change is being made because a 
significant portion of loan funds should 
be advanced within 2 years of the date 
of the note. The retention of a deferment 
period allows the borrower to have a 
substantial portion of the new plant in 
place and earning revenues with which 
to repay the loan. 

Currently, there is no automatic 
rescision of unadvanced funds in the 
Telephone Program. Rescissions are 
automatic in the Electric Program. All 
telephone loan funds not encumbered 5 
years after the date of the note will now 
be automatically rescinded. The 
automatic rescission of a particular loan 
may be waived at the Administrator's 
discretion, if the purposes of the loan 
have not been completed or if rescision 
would adversely affect loan security. A 
borrower should have all loan funds 
encumbered, if not spent, by the end of 
the 5-year loan period. This change will 
encourage faster completion of the 
construction proposed in the loan, and 
will reduce the administrative burden of 
rescinding unadvanced loan funds. 

7 CFR Part 1745 supersedes any 
sections of REA Bulletin 320-12. "Loan 
Payments and Statements”, with which 
it is in conflict. These areas of conflict 
include automatic rescissions and 
payments on loans. 

Currently, there is no minimum for 
REA loans. The Rural Telephone Bank 
has had a $50,000 minimum for a number 
of years. Recognizing the increase in 
plant costs, the expenses involved with 
system design for the borrower, and 
REA’s administrative costs, REA will no 


longer consider applications for loans of 
less than $50,000. 

Subsidized loans are provided to 
telephone borrowers for the purpose of 
providing and improving telephone 
service in rural areas. These subsidies 
are not provided for purposes beyond 
those authorized by the RE Act. 

In accordance with REA Bulletins 
320-1, 320-14, REA generally does not 
finance (1) headquarters facilities other 
than warehouse and garage facilities, (2) 
office equipment, (3) vehicles and other 
work equipment (4) furniture, and (5) 
station apparatus and associated inside 
wiring. RJ^ will continue to finance the 
first three items only In cases of 
financial hardship, as determied by the 
Administrator. REA will no longer 
finance the last two items. Tliese 
changes are based on considerations of 
loan security and the borrowers’ net 
worth and financial strength. 

Furniture is a minor plant item and 
much of it is expensed rather than 
capitalized. Furthermore, it is highly 
mobile and does not provide adequate 
security for the Government’s loan. 
Station apparatus and inside vmting 
have been deregulated and generally are 
not capitalized. To improve the security 
of REA’s loans and the borrower’s 
financial position, borrowers are 
encouraged to invest internally 
generated funds in the five items listed 
above. 

As proposed, REA will continue to not 
finance duplicative toll transmission 
facilities. Additionally, REA will not 
finance facilities to serve subscribers 
outside the local exchange service areas 
of the borrower unless those facilities 
are necessary and incidental to 
furnishing or improving telephone 
service in rural areas. This restriction is 
aimed primarily at preventing the 
financing of services that are outside of 
a borrower’s territory and which 
primarily serve nonrural subscribers. 
REA will still finance those portions 
serving subscribers within the 
borrower’s territory. 

For many years REA has had a policy 
of not making a loan for the same 
purposes twice. This policy is now being 
codified so that if an unadvanced loan, 
or portion thereof, is rescinded, a new 
loan shall not be made for the same 
purposes as in the rescinded loan. 

Based on loan security considerations. 
REA will now require that before a loan 
is approved by REA a borrower must 
meet certain Times Interest Earned 
Ratio (TIER) requirements, except when 
the Administrator determines that the 
borrower would experience financial 
hardship. For a loan made solely by 
REA. a borrower must have a TIER of at 
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least 125 percent on all of its 
outstanding and proposed loans from 
REA and all other lenders as determined 
by the feasibility study prepared in 
connection with the loan, unless the 
borrower is subject to the provisions 
discussed in the next paragraph. The 
mortgage will contain a provision 
requiring the borrower to maintain a 
TIER of at least 125 percent. The 
borrower will also be expected to 
demonstrate progress toward achieving 
a TIER of 150 percent. 

For a loan guaranteed by REA, made 
concurrently by REA and RTB, or made 
entirely by RTB. a borrower must have a 
TIER of at least 150 percent on all of its 
outstanding and proposed loans from 
REA and all other lenders as determined 
by the feasibility study prepared in 
connection with the loan. The mortgage 
will contain a provision requiring the 
borrower to maintain a TIER of 150 
percent. 

Also based on loan security 
considerations, REA will now require 
that before a loan is approved by REA a 
borrower must have a net worth as a 
percent of total assets of at least 20 
percent during the immediately 
preceding 12-month period or be able to 
satisfactorily demonstrate to the 
Administrator that it has the ability to 
reach such a level for new worth within 
3 years of the date of loan approval, 
unless the Administrator determines 
that the borrower would experience 
financial hardship. The mortgage will 
contain a provision requiring the 
borrower to maintain a net worth as a 
percent of total assets of at least 20 
percent. In addition, all borrowers will 
be expected to demonstrate progress 
toward achieving a net worth to assets 
ratio of 40 percent. 

Furthermore, a new policy will allow 
REA to require a borrower to increase 
its net worth as a percentage of assets to 
the highest level recorded at the end of 
any calendar quarter in the 2 years prior 
to the receipt by REA of the borroweris 
loan application form (REA Form 490). 
This restoration to the higher level of net 
worth shall take place before REA will 
determine the feasibility and security of 
the proposed loan. 

REA believes these revised policies, 
requirements, and procedures will 
lessen the burden on borrowers and 
permit REA to maintain the security of 
the Government’s loans. 

List of Subjects in 7 CFR Parts 1745 and 
1749 

Loan programs—communications, 
Telecommunications. Telephone. 


Therefore, REA proposes to amend 7 
CFR Chapter XVII by adding the 
following new Parts 1745 and 1749: 

PART 1745—GENERAL POLICIES, 
TYPES OF LOANS. LOAN 
REQUIREMENTS-TELEPHONE 
PROGRAM 

Subpart A—General 

Sec. 

1745.1 General statement. 

1745.2 Definitions. 

1745.3 Availability of forms. 

Subpart B—Loan Purposes and Sasic 
Policies 

1745.10 General. 

1745.11 Area coverage. 

1745.12 Nonduplication. 

1745.13 Location of facilities and service for 
nonniral subscribers. 

1745.14 Borrower eligibility. 

1745.15 Civil rights. 

1745.16 Minimum loan amount 

1745.17 Facilities financed. 

1745.18 Additional equity. 

1745.19 Mergers and consolidations. 

1745.20 Acquisitions. 

1745.21 Refinancing loans. 

1745.22 Loan security. 

Subpart C—Types of Loans 

1745.30 Insured Loans. 

1745.31 Rural Telephone Bank Loans. 

1745.32 Guaranteed Loans. 

Subpart D—Terms of Loans 

1745.40 General. 

1745.41 Notes. 

1745.42 Automatic rescissions. 

1745.43 Payments on loans. 

1745.44 Prepayment premiums. 

1745.45 Extension of payments. 

1745.46 Loan security documents. 

Subpart E—Requirements for Loan 
Approval 

1745.50 Administrative findings. 

1745.51 Required findings. 

1745.52 Findings required for particular loan 
purposes. 

Authority: 7 U.S.C. 901 et seq.. 7 U.S.C. 1921 
et seq. 

Subpart A—General 
§ 1745.1 General statement. 

This CFR Part supersedes €J1 REA 
Bulletins which are in conflict with it. 

$1745.2 Definitions. 

As used in this part: 

(a) "Administrator* means the 
Administrator of REA. 

(b) "Borrower" means any 
organization which has an outstanding 
loan made or guaranteed by REA, or 
which is seeking such financing. 

(c) "Feasibility study" means the pro 
form a financial analysis performed by 
REA to determine the economic 


feasibility of a loan. See 7 CFR Part 
1751.» 

(d) "Loan" means any loan made or 
guaranteed by REA. 

(e) ''Rural area" means any area of the 
United States not included within the 
boundaries of any incorporated or 
unincorporated city, village or borough 
having a population exceeding 1,500. 

The population figure is obtained from 
the most recent data available from the 
Bureau of the Census and Rand McNally 
and Company. The determination of 
whether an area is rural is based on the 
population within the corporate limits or 
boundaries of unincorporated areas in 
existence at the time the facilities to 
serve the community were first financed 
by REA. If a community is considered 
rural at that time, it will always be 
considered rural. 

(f) ‘Telephone service" means any 
communication service for the 
transmission of voice, sounds, signals, 
pictures, writing, or signs of all kinds 
through the use of electricity between 
the transmitting and receiving 
apparatus, and includes all telephone 
lines, facilities, or systems used to 
render such service. It does not mean: 

(1) Message telegram service. (2) 
Community antenna television system 
services or facilities other than those 
intended exclusively for educational 
purposes, or (3) Radio broadcasting 
services or facilities within the meaning 
of section 3(o) of the Communications 
Act of 1934, as amended. 

(g) ‘Times Interest Earned Ratio" 
(TITO) means the ratio of a borrower's 
net income plus interest expense plus 
taxes based upon income, all divided by 
interest expense. 

§ 1745.3 Availability of forma. 

Single copies of REA forms and 
publications cited in this Part are 
available for Administrative Services 
Division. Rural Electrification 
Administration United States 
Department of Agriculture, Washington. 
DC 20250. These REA forms and 
publications may be reproduced. 

Subpart B—Loan Purposes and Basic 
Policies 

$ 1745.10 General. 

The Rural Electrification 
Administration (REA) makes loans for 
the purpose of financing the 
improvement, expansion, construction, 
acquisition, and operation of telephone 
lines, facilities, or systems to furnish 
and improve telephone service in rural 


‘ Editorial note; REA will publish a proposal on 
this part in the near Future. 
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areas. Loans made or guaranteed by the 
Administrator of REA will be made in 
conformance with the Rural 
ElectriHcation Act of 1936 (RE Act), as 
amended (7 U.S.C. 901 et seq.], and 7 
CFR Chapter XVII. REA provides 
borrowers specialized and technical 
accounting, engineering, and other 
managerial assistance in the 
construction and operation of their 
facilities where necessary to aid the 
development of rural telephone service 
and to protect loan security. 

51745.11 Area coverage. 

Borrowers must make adequate 
telephone service available on a cost- 
elective basis to the widest practical 
number of rural subscribers during the 
life of the loan. Both the nature of the 
service area and the cost per subscriber 
must be fully considered. The borrower 
must seek to provide service to all 
interested potential subscribers in the 
service area. The loan contract shall 
contain appropriate provisions to effect 
this requirement. See 7 CFR Part 
1749.11(a) Preapplication 
Determinations: Area to be Served. 

§1745.12 Nonduplication. 

(a) In states having a state regulatory 
body with authority to regulate 
telephone service and to require 
certificates of convenience and 
necessity, the borrower must obtain 
such a certiHcate before REA will make 
a loan. 

(b) In states where there is no such 
regulatory body, a loan will not be made 
unless the Administrator determines 
that no duplication of lines, facilities, or 
systems already providing reasonably 
adequate services shall result from such 
a loan. 

(c) REA shall consider the following 
criteria in determining whether service 
is reasonably adequate: 

(1) Availability of telephone service to 
commercial establishments, professional 
offices, essential conununity services, 
and residences in the community. 

(2) Reasonable audibility and clarity 
of sound transmission and reception. 

(3) Absence of frequent interruptions. 

(4) Adequacy of line circuits and 
central office facilities to permit 
reasonable frequent subscriber use 
without unreasonable delay. 

(5) Availability of connections with 
other exchanges and with the 
interexchange facilities of the Nation. 

(6) Any other criteria the 
Administrator determines to be 
applicable to the particular case. 


§ 1745.13 Location of facilities and service 
for nonrural subscribers. 

(a) When it is determined by the 
Administrator to be necessary in order 
to furnish or improve telephone service 
in rural areas, loans may be made for 
the improvement, expansion, 
construction, acquisition, and operation 
of telephone lines, facilities, or systems 
without regard to their geographical 
location. 

(b) To the greatest extent practical 
loans are limited to providing telephone 
facilities that serve subscribers in rural 
areas. In order to furnish and improve 
service to rural subscribers it may at 
times be necessary to provide loan 
funds to finance telephone facilities 
which will also serve nonrural 
subscribers or are located in nonrual 
areas. Loans may be approved to 
finance such facilities if the 
Administrator determines on a case by 
case basis that: 

(1) The primary purpose of the loan is 
to provide service to rural areas and 

(2) The financing of facilities for 
nonrural subscribers is necessary and 
incidental to furnishing or improving 
telephone service in rural areas. 

(c) Loan funds may be approved for 
facilities to serve nonrural subscribers 
only if the principal purpose of the loan 
is to furnish and improve rural service 
and only if the use of loan funds to serve 
nonrural subscribers is necessary and 
incidental to the principal purpose of the 
loan. The following are examples of 
purpose for which such loans may be 
made: 

(1) In the case of construction of a 
new system, if the loan would not be 
economically feasible and self- 
liquidating unless the nonrural as well 
as the rurd portions of the telephone 
service area are included in the 
proposed system, the loan may include 
funds for both portions. 

(2) Where the acquisition of an 
existing system located in and serving a 
nonrural area is necessary to serve as 
the nucleus of an expanded system to 
furnish area coverage service in rural 
areas, the loan may include funds to 
finance the acquisition. 

(3) When a system is being converted 
to modem service for rural subscribers, 
the loan may include funds for the 
conversion of the nonrural facilities, if 
the rural service will be improved as a 
result of such nonrural improvements 
and it is impractical to finance and 
serve the nonrural and rural areas 
separately. 

(4) A loan may include funds to serve 
nonrural subscribers located in 
community centers frequently called by 
the rural subscribers if the construction 
to serve such nonrural subscribers will 


be incidental to, and contribute 
substantially to, the provision of 
adequate service for the rural 
subscribers. 

§ 1745.14 Borrower eligibility. 

REA makes loans to entities 
providing, or who may hereafter 
provide, telephone service in rural 
areas, to public bodies providing 
telephone service in rural areas as of 
October 28.1949, and to cooperative, 
nonprofit limited dividend, or mutual 
associations. REA does not make loans 
to individual subscribers. REA gives 
preference to those borrowers (including 
initial loan applicants) now providing 
telephone service in rural areas, and to 
cooperative, nonprofit, limited dividend, 
or mutual associations. To be eligible for 
a loan, a borrower must provide the 
basic local exchange telephone service 
needs of rural areas, and it must be 
incorporated. 

§1745.15 CIvH rights. 

Borrowers are required to comply 
with certain regulations on 
nondiscrimination and equal 
employment opportunity. See 7 CFR Part 
1790 ‘ (or REA Bulletin 320-19) and 7 
CFR Part 1791»(or REA Bulletin 320- 
15), respectively. 

§ 1745.16 Minimum loan amount 

Recognizing plant costs, the expenses 
involved with system design for the 
borrower, and REA’s administrative 
costs, REA will not consider 
applications for loans of less than 
$50,000. 

§ 1745.17 Facilities financed. 

(a) REA makes loans to finance the 
improvement, expansion, construction, 
acquisition, and operation of telephone 
lines, facilities or systems to furnish and 
improve telephone service in rural 
areas. 

(b) Except in cases of financial 
hardship, as determined by the 
Administrator. REA does not make 
loans to finance the following items: 

(1) Headquarters facilities, other than 
warehouse and garage facilities. 

(2) Office equipment, including 
computers. 

(3) Vehicles and other work 
equipment. 

(c) REA will not make loans to finance 
the following items: 

(1) Furniture. 

(2) Station apparatus and associated 
inside wiring. 

(3) Duplicative toll transmission 
facilities. See 7 CFR 1745.12 


* Editorial note: REA will publish a proposal on 
this part in the near future. 
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(4) Facilities to serve subscribers 
outside the local exchange service areas 
of the borrower unless those facilities 
are necessary and incidental to 
furnishi^ or improving telephone 
service in rural areas. 

(d) If an unadvanced loan, or portion 
thereof, is rescinded, a new loan shall 
not be made for the same purposes as in 
the rescinded loan. 

§ 1745.16 Additional aciuity. 

If determined by the Administrator to 
be necessary for loan security or the 
allocation of limited loan funds, a 
borrower shall increase its net worth as 
a percentage of assets to the highest 
level recorded at the end of any 
calendar quarter in the 2 years prior to 
the receipt by REA of the borrower’s 
loan application form (REA Form 490). 
This restoration to the higher level of net 
worth shall take place before REA will 
determine the feasibility and security of 
the proposed loan. 

§ 1745.19 Mergers and consolidations. 

REA does not make loans for the sole 
purpose of merging or consolidating 
telephone organizations. After a merger 
or consolidation, REA will consider 
making loans to the telephone system to 
finance the improvement or extension of 
telephone service in rural areas. See 7 
CFR Part 1750 * (or applicable parts of 
REA Bulletins 320-4. 321-2,32&-1. and 

320- 1). 

§ 1745.20 Acquisitions. 

(a) REA finances the acquisition by a 
borrower of another system, lines, or 
facilities only when the acquisition is 
necessary and incidental to furnishing 
or improving rural telephone service. 

See 7 CFR 1745.13. 

(b) REA determines the amount it will 
lend for each acquisition. If the 
acquisition price exceeds this amount, 
the borrower provides the remainder. 

(c) For additional policies on 
acquisitions, see 7 CFR Part 150 ‘ for 
applicable parts of REA Bulletins 320-4. 

321- 2. 325-1. and 326-1). 

§ 1745.21 Refinancing loans. 

(a) REA makes loans to refinance 
outstanding indebtedness of 
corporations furnishing telephone 
service when such refinancing is 
necessary and incidental to finishing 
or improving telephone service in rural 
areas. Refinancing may not constitute 
more than 40 percent of the loan. 

(b) Loans for refinancing arc not made 
solely to enable borrowers to obtain a 
lower interest rate or a longer 


* Editorial note: REA will publish a proposal on 
this part in the near future. 


amortization period. REA requires 
borrowers, to the greatest extent 
possible, to liquidate outstanding 
indebtedness through the use of nonloan 
funds. 

(c) If deemed necessary by REA to 
provide itself with adequate security, 
REA will consider loans for refinancing 
outstanding indebtedness secured by a 
lien on property offered as security for 
the loan, if the amount of the 
outstanding indebtedness is significant 
Md the property covered by the lien is 
integral to the operation of the system. 

(d) REA will consider loans for 
refinancing where the borrower would 
otherwise be unable to meet payments 
on both the outstanding indebtedness 
and the loan as they become due. 

(e) REA may consider loans for 
refinancing in other situations. 

§ 1745.22 Loan security. 

(a) REA makes loans only if, in the 
judgment of the Administrator, the 
security therefor is reasonably adequate 
and the loan will be repaid within the 
lime agreed. See 7 CFR Part 1745.18 and 
7 CFR 1745.51. 

(b) REA generally requires that 
borrowers provide it with a first lien on 
all of the borrower’s property. See 7 CFR 
Part 1745.46. 

(c) In the case of loans that include 
the financing of telephone facilities that 
do not constitute self-contained 
operating systems or units (such as lines 
switched by other systems), the 
borrower shall, in addition to the 
mortgage lien of all of the borrower’s 
telephone facilities, furnish adequate 
assurance, in the form of contractual or 
other security arrangements, that 
conditions and efficient telephone 
service will be rendered. 

(d) The borrower shall provide REA 
with a satisfactory Area Coverage 
Survey. See 7 CFR 1749.30 and 1749.31. 

(e) REA makes loans only if the 
borrower’s entire system, including the 
facilities to be constructed with the 
proceeds of the loan, is economically 
feasible, as determined by REA. 

(f) To obtain a loan after the effective 
date of this CFR Part, a borrower shall 
meet the following Times Interest 
Earned Ratio (TIER) requirements, 
except when the Administrator 
determines that the borrower would 
experience financial hardship. 

(1) For a 100 percent REA loan, that is, 
a loan made solely under Section 305 of 
the RE Act, a borrower must have a 
TIER of at least 125 percent on all of its 
outstanding and proposed loans from 
REA and all other lenders as determined 
by the feasibility study prepared in 
connection with the loan, unless the 
borrower has received a loan subject to 


the provisions of 7 CFR Part 
1745,22(f)(2). In the latter case, the 
borrower must continue to meet the 
TIER requirements of 7 CFR% 
1745.22(f)(2). The mortgage will contain 
a provision requiring the borrower to 
maintain a TITO of at least 125 percent. 
The borrower will also be expected to 
demonstrate progress toward achieving 
a TIER of 150 percent. 

(2) For a loan guaranteed by REA or 
made concurrently by REA and the 
Rural Telephone Bank (RTB) (and for a 
100 percent RTB loan), a borrower must 
have a TIER of at least 150 percent on 
all of its outstanding and proposed loans 
fix)m REA and all other lenders as 
determined by the feasibility study 
prepared in connection with the loan. 
The mortgage will contain a provision 
requiring the borrower to maintain a 
TIER of 150 percent 

(g) After the effective date of this CFR 
Part, in order for a loan to be approved 
by REA a borrower must have had a net 
worth as a percent of total assets of at 
least 20 percent during the immediately 
preceding 12-month period or be able to 
satisfactorily demonstrate to the 
Administrator that it has the ability to 
reach such a level for net worth within 3 
years of the date of loan approval, 
unless the Administrator determines 
that the borrower would experience 
financial hardship. The mortgage will 
contain a provision requiring the 
borrower to maintain a net wortii as a 
percent of total assets of at least 20 
percent. In addition, all borrowers will 
be expected to demonstrate progress 
toward achieving a net worth to assets 
ratio of 40 percent. 

(h) Additional financial, investment, 
and managerial controls appear in the 
loan contract and mortgage required by 
REA. See 7 CFR Part 1758.^ 

Subpart C—Types of Loans 

§ 1745.30 Insured loans. 

(a) REA makes insured loans under 
Section 305 of the RE Act. These loans 
bear interest at an annual rate of five 
percent, unless the Administrator finds 
that the borrower; 

(1) Has experienced extreme financial 
hardship: or 

(2) Cannot, in accordance with 
generally accepted management and 
accounting principles and without 
charging rates to its subscribers so high 
as to create a substantial disparity 
between its rates and the rates charged 
for similar service by others in the same 


^ Editorial note: REA will publish a proposal on 
this part in the near future. 
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or nearby areas, provide service 
consistent with objectives of the RE Act. 

(b) If the Administrator finds (a) (1) or 

(2) of this section. REA may make an 
insured loan at an interest rate lower 
than 5 percent, but not less than 2 
percent 

§ 1745.31 Rural Telephone Bank Loans. 

(a) RTB makes loans under section 
408 of the RE Act. Rules and regulations 
of the RTB are contained in Chapter XVI 
of this title. 

(b) Loans shall be made by RTB in 
preference to being made by REA, if the 
borrower is eligible for such a loan and 
funds are available therefor. 

(c) Notwithstanding (b) of this section, 
if a borrower has an average subscriber 
density of three or fewer per route mile 
of line, an RTB loan can only be made at 
the election of the borrower. 

(d) RTB loans may be made 
concurrently with either insured or 
guaranteed loans. 

§ 1745.32 Guaranteed Loans. 

(a) General REA provides loan 
guarantees pursuant to section 306 of 
the RE Act to enable borrowers to 
secure major telephone loans from non* 
REA sources. A major telephone loan is 
a loan requiring over 7 million dollars or 
such other sum as may be determined 
from time to time by the Administrator. 
Guaranteed loans may be made 
concurrently with insured loans. REA 
will consider guaranteeing a loan if the 
borrower meets all requirements set 
forth in regulations applicable to a loan 
made by REA. No fees or charges are 
assessed for any guarantee of a loan 
provided by REA. In view of the 
Government’s ^arantee. REA generally 
obtains a first lien on all assets of the 
borrower; see 7 CFR 1745.46. 

(b) Net Worth Requirements, REA 
generally requires that borrowers seeing 
guaranteed loans have a net worth in 
excess of 20 percent of assets. For the 
purpose of this section, the term ’’net 
worth” means ‘Total Retained Earnings 
or Margins and Capital Credits” plus 
either ‘Total Capital Stock Outstanding 
and Subscribed” or ‘Total Membership 
and Capital Certificates” as reported to 
REA pursuant to REA 
Telecommunications Operations Manual 
Section 1800. REA will consider loan 
guarantees for borrowers with a net 
worth less than 20 percent. 

(c) Full Amount Guaranteed Loans 
are guaranteed in the full amount of 
principal and interest. Because the 
Government’s full faith and credit 100 
percent guarantee of these loans, only 
REA obtains a mortgage on the 
borrower’s assets. 


(d) Federal Register Notice. After 
REA has reviewed an application and 
determined that it will consider 
guaranteeing a loan for the proposed 
project, it will publish a Notice in the 
Federal Register. The Notice will include 
a description of the proposed project, 
the estimated total cost, the estimated 
amount of the guaranteed loan, a 
state ment that the Federal Financing 
Bank (FFB) has a standing loan 
commitment agreement with REA, and 
the name and address of the borrower to 
which financing proposals may be 
submitted. 

(e) Qualified Lenders. REA considers 
loan guarantees on a case by case basis 
for loans made by the FFB and any other 
legally organized lending agency or by a 
combination of lenders that the 
Administrator determines to be 
qualified to make, hold and service the 
loan. “Legally organized lending 
agency” and “lender” include 
commercial banks, trust companies, 
mortgage banking firms, insurance 
companies, and any other institutional 
investor authorized by law to loan 
money. The borrower is responsible for 
evaluating all proposals received from 
lenders other than FFB. The borrower 
furnishes REA with a report on the 
evaluations and its choice of proposals. 
However, at the request of the borrower, 
the guaranteed loan shall be made by 
the FFB and at a rate of interest that is 
not more than the rate of interest 
applicable to other similar loans then 
being made or purchased by FFB. 

(f) Interest Rate. Guaranteed loans 
shall bear interest at the rate agreed 
upon by the borr ower and lender. 
Guaranteed FFB loans shall be at a rate 
of interest that is not more than the rate 
of interest applicable to other similar 
loans then being made or purchased by 
FFB. 

(g) Condition of Guarantee. REA will 
not guarantee a loan if the income from 
the loan or the income fi'om obligations 
issued by the holder of the loan, when 
the obligations are created by the loan, 
is excluded from gross income for the 
purposes of Chapter I of the Internal 
Revenue code of 1954. 

(h) Contract of Guarantee. If REA is 
satisfied with the engineering and 
economic feasibility of the project and 
approves the borrower’s choice of 
proposal, subject to the submission of 
satisfactory financing documents and to 
the satisfaction of other pertinent terms 
and conditions, REA will prepare a 
contract of guarantee to be executed by 
the borrower, the lender, and REA 
within a specified time. The lender, or 
its representative, shall have the right to 
examine the borrower’s application and 
supporting data submitted to REA in 


support of its request for financial 
assistance. 

(i) Loan Servicing. The contract of 
guarantee will require that 
arrangements satisfactory to REA be 
made to service the loan. Required 
servicing by the lender will include: 

(1) Determining that all prerequisites 
to each advance of loan funds by the 
lender under the terms of the contract of 
guarantee, all financing documents, and 
all related security instruments have 
been fulfilled. Such determinations may 
be met by obtaining REA approval of 
each advance. 

(2) Billing and collecting loan 
payments from the borrower. 

(3) Notifying the Administrator 
promptly of any default in the payment 
of principal and interest on the loan and 
submitting a report, as soon as possible 
thereafter, setting forth its views as to 
the reasons for the default, how long it 
expects the borrower will be in default, 
and what corrective actions the 
borrower states it is taking to achieve a 
current debt service position. 

(4) Notifying the Administrator of any 
known violations or defaults by the 
borrower under the lending agreement, 
contract of guarantee, or related security 
instruments, or conditions of which the 
lender is aware which might lead to 
nonpayment, violation, or other default 

(]) Payments Under the Contract of 
Guarantee. Upon receipt of the 
notification required in § 1745.32(i)(3) 
above. REA will pay the lender the 
amount in default with interest to the 
date of payment. When REA has made a 
payment under a contract of guarantee, 
it will establish in its accounts the 
amount of the payment as due and 
payable from the borrower, with interest 
at the rate of interest specified in the 
lending agreement. REA will work with 
the borrower and the lender in an effort 
to eliminate the borrower’s default as 
soon as possible. REA may also proceed 
with other remedies available under its 
security instruments. 

(k) Pledging of Contract of Guarantee. 
Subject to applicable law, REA will 
consider, on a case by case basis, 
permitting pledging of the contract of 
guarantee in order to facilitate the 
obtaining of funds by the lending agency 
to make the guaranteed loan. 

Subpart D—Terms of Loans 

§1745.40 General. 

Terms and conditions of loans are set 
forth in a mortgage, note, and loan 
contract. Provisions of the mortgage and 
loan contract are implemented by 
provisions in REA Bulletins and 
Regulations. Forms of the mortgage. 
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note, and loan contract are attached as 
appendixes to 7 CFR Part 1758.* 

§1745.41 Notes. 

Loans are represented by one or more 
notes. Interest accrues only on funds 
advanced. There are no loan 
commitment fees or charges. See REA 
Bulletin 320-12 (or 7 CFR Part 1785) for 
additional information. This CFR Part 
supersedes those portions of REA 
Bulletin 320-12 with which it is in 
conflict. 

§ 1745.42 Automatic rescission. 

(a) Loans approved after [Insert the 
effective date of this CFR Part] will 
include a contract provision that all loan 
funds not encumbered 5 years after the 
date of a note representing those loan 
funds will be automatically rescinded 
and the Govemmenfs obligation to 
advance those funds will be terminated. 
Funds are encumbered when they have 
been approved for advance by REA for 
a particular loan purpose. 

(b) The Administrator may agree to an 
extension of the obligation of the 
Government to advance unencumbered 
funds if the borrower demonstrates to 
the satisfaction of the Administrator 
that the loan funds not encumbered will 
be needed for approval loan purposes. 
To apply for an extension, borrowers 
must send to the relevant Area Office in 
REA, at least 120 days before the 
GovemmenFs obligation to advance 
unencumbered loan funds terminates, 
the following: 

(1) A certified copy of a board 
resolution requesting an extension of the 
obligation of the Government to 
advance unencumbered loan funds, 

(2) Evidence that those loan funds 
continue to be needed for approved loan 
purposes, and 

(3) Notice of the estimated date for 
completion of construction. 

If the Administrator approves a request 
for an extension, the Administrator shall 
notify the borrower in writing of the 
extension and the terms and conditions 
thereof. 

§ 1745.43 Payment of loans. 

(a) Generally, loans approved after 
the effective date of this CFR Part must 
be repaid with interest within a period, 
up to a maximum of 22 years, that 
approximates the expected useful life of 
the facilities to be financed. The 
expected useful life shall be based on 
the depreciation rates that the borrower 
proposes to apply to the facilities 
financed by the loan, provided that 
these rates are deemed appropriate by 


* Editorial note: REA will publish a proposal on 
this part in the near Future. 


REA. In states where the borrower must 
obtain state regulatory commission 
approval of depreciation rates for rate 
making purposes, the depreciation rates 
used shall be the rates currently 
approved by the state commission or 
rates for which the borrower shall seek 
state commission approval. In cases 
where a state regulatory commission 
does not approve depreciation rates, if 
the rates proposed by the borrower are 
not deemed appropriate by REA, REA 
shall base expected useful life on 
accepted industry standards. Borrowers 
may request a repayment period that is 
shorter than the expected useful life of 
the facilities financed. The 
Administrator may approve a longer 
period, up to 35 years, if the borrower 
would otherwise experience financial 
hardship. 

(b) Principal and interest will be 
repaid in accordance with the terms of 
the notes. Generally, interest is payable 
each month as it accrues. Principal 
payments on each note generally are 
scheduled to begin 2 years after the date 
of the note. After this deferral period, 
interest and principal payments on all 
funds advanced during this 2 year 
period are scheduled in equal monthly 
installments. Principal payments on 
funds advanced 2 years or more after 
the date of the note will begin with the 
first billing after the advance. The 
interest and principal payments on each 
of these advances will be scheduled in 
equal monthly installments. Notes for 
refinancing and acquisitions generally 
provide for a 6-month deferral of 
principal payments. This CFR Part 
supersedes those portions of REA 
Bulletin 326-12 with which it is in 
conflict. 

§ 1745.44 Prepayment premiums. 

The loan documents normally provide 
that REA insured loans may be repaid in 
full at any time without prepayment 
premiums. Depending upon the lender, 
there may be prepayment premi ums on 
loans guaranteed by REA. See 7 CFR 
Part 1610 for prepayment premiums on 
RTB loans. See REA Bulletin 320-12 (or 7 
CFR Part 1785) for additional 
information. Tliis CFR Part supersedes 
those portions of REA Bulletin 320-12 
with which it is in conflict. 

§ 1745.45 Extension of payments. 

REA may extend the time of payment 
of principal or interest on a loan. Under 
Section 12 of the Rural Electrification 
Act, as amended, this extension may be 
up to 5 years after such payment is due. 
Under Section 236 of the Disaster Relief 
Act of 1970 (Pub. L 91-606) payment 
may be deferred by the Secretary of 
Agriculture as long as necessary in 


disaster situations so long as the final 
maturity date is not later than 40 years 
after the date of the loan. See REA 
Bulletin 320-2 for additional 
information. 

§ 1745.46 Loan security documents. 

Loans are to be repaid according to 
their terms. REA generally obtains a 
first lien on all assets of the borrower. 
This lien shall be in the form of a 
mortgage by the borrower to the 
Government or a deed of trust made by 
and between the borrower and a trustee, 
satisfactory to the Administrator, 
together with such security agreements, 
financing statements, or other security 
documents as REA may deem necessary 
in a particular case. Where a borrower 
is unable by reason of pre-existing 
encumbrances, or otherwise, to furnish a 
first mortgage lien on Its entire system 
the Administrator may, if he determines 
such security to be reasonably adequate 
and the form and nature thereof 
otherwise appropriate, accept other 
forms of security. See 7 CFR Part 1758 * 
(or applicable parts of REA Bulletins 
32(M, 320-22, 321-2, 322-2, 323-1, and 
326-1) for details. 

Subpart E^Baalc Requirements For 
Loan Approval 

§ 1745.50 Administrative findings. 

The RE Act requires that the 
Administrator make certain findings to 
approve a telephone loan or loan 
guarantee. The borrower shall provide 
the evidence determined by the 
Administrator to be necessary to make 
these findings. Details on the 
information required to support these 
findings is included in 7 CTO Part 1749. 

§ 1745.51 Requirsd findings. 

(a) Feasibility of and Security for the 
Loan. The borrower shall provide REA 
with satisfactory evidence to enable the 
Administrator to determine that the 
security for the loan is reasonably 
adequate and the loan will be repaid on 
time. This finding is based on the 
following factors: 

(1) Self-liquidation of the loan within 
a period specified by REA; this requires 
that there be sufficient revenues from 
the borrower’s system, in excess of 
operating expenditures (including 
maintenance and replacement), to repay 
the loan with interest. 

(2) Reasonable assurance of achieving 
the telephone market projections upon 
which the loan is based. 

(3) Economic feasibility (based on 
projected revenues, expenses, net 


‘ Editorial note: REA %viU publish a proposal on 
this part in the near future. 
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income, maximum debt service, and rate 
of return on investment] for the 
proposed system with the application of 
local service rate schedules appropriate 
for the areas served. 

(4) Impact of the proposed loan and 
constni^on on the ratio of the 
borrower's secured debt to assets. 

(5) Projected growth In the borrower's 
equity. 

(6) Satisfactory experience and 
reputation of the system's principal 
owners and manager. 

(7) A first lien on the borrower's total 
system or other adequate security. 

(8) Fiur market value of the borrower's 
assets as represented in its fLuancial 
reports to REA. 

(9) Appropriate Hnancial and 
managerial controls included in the loan 
documents. 

(10) Other factors determined to be 
relevant by REA. 

(b) Area Coverage, Tlie borrower 
shall provide REA with satisfactory 
evidence to enable the Administrator to 
determine that adequate telephone 
service will be made available to the 
widest practical number of rural users 
during the life of the loan. 

(cj NondupUcation or Certificate 
Requirement The borrower ^all 
provide REA with satisfactory evidence 
to enable the Administrator to 
determine that no duplication of service 
shall result from a particular loan for 
those borrowers not required by the 
state regulatory commission to have a 
certificate of convenience and necessity 
(or its equivalent). For borrowers 
required to have a certificate of 
convenience and necessity, all portions 
of the existing and proposed system 
must be covered by the certificate. 

§ 1745.52 Fincttnos required for particular 
loan purposes. 

(a) Refinancing, For loans which 
include funds to refinance outstanding 
indebtedness of the borrower, the 
borrower shall provide REA with 
satisfactory evidence to enable the 
Administrator to determine that the 
inclusion in the loan of such funds shall 
be necessary and incidental to 
furnishing or improving telephone 
service in rural areas. See 7 CFR 1745.21. 

(b) Facilities in nonruraJ areas. 
Whenever a borrower propose to use 
loan funds for the improvement, 
expansicm. construction, or acquisition 
of telephone facUities within or for 
nonniral areas, the borrower shall 
provide REA with satisfactory evidence 
to enable the Administrator to 
determine that such funds shall be 
necessary and incidental to furnishing 
or improving telephone service in rural 
areas. 


PART 1749—PRELOAN PROCEDURES 
AND REQUIREMENTS—TELEPHONE 
PROGRAM 

Subpart A—General 

Sec. 

1749.1 Gooeral Statement 

1749.2 Definitions. 

1749.3 Availability of REA Forms. 

Subpart 6—Preapptlcation Stage 

1749.10 Initial contact 

1749.11 PreapplicatioD determinations. 

Subpart C—The Loan Application 

1749JZ0 The Loan application form. 

1749.21 Hie completed loan application 

1740.22 Supplementary information. 

Subpart D—Preloan Studies—Area 
Coverage Survey and Loan Design 

1749.30 General. 

1749.31 Area Coverage Survey (ACS). 

1749.32 Loan Design (LD). 

Subpart E—Interim Financing of 
Construction of Telephone FacUities 

1749.40 General. 

1749.41 Procedure for obtaining approval. 

1749.42 Procedure for construction. 

Authority: 7 U.S.C. 901 et seq.. 7 U.S.C 1921 

et seq. 

Subpart A—General 

§ 1749.1 General statement 

This Part prescribes policies, 
procedures and responsibilities relating 
to applications for REA loans to finance 
the improvement and extension of 
telephone service in rural areas. 
Requirements for both initial and 
subsequent loans are discussed, with 
differences pointed out. 

§1749.2 Definitions. 

As used in this Part: 

(a) "Administrator” means the 
Administrator of REA. 

(b) “Area Coverage" means the 
provision of adequate telephone service 
to the widest practical number of rural 
users during the life of the loan. 

(c) "Borrower" means any 
organization which has an outstanding 
loan made or guaranteed by REA, or 
which is seeking such financing. 

(d) "Initial loan" means the first loan 
made to a borrower. 

(e) "Interim construction" means the 
purchase of equipment or the conduct of 
construction under an REA-approved 
plan of interim financing. 

(f) "Interim financing" means funding 
for a project the borrower desires to be 
financed by an REA loan but for which 
no REA loan funds have been made 
available. 

(g) "Loan" means any loan made or 
guaranteed by REA. 

(h) "Rural area" means any area of 
the United States not included within 


the boundaries of any incorporated or 
unincorporated city, village or borough 
having a population exceeding 1,500. 

The population figure is obtained from 
the most recent data available from the 
Bureau of the Census and Rand McNally 
and Company, The determination of 
whether an area is rural is based on the 
population within the corporate limits or 
boundaries of unincorporated areas in 
existence at the time the facilities to 
serve the community were first financed 
by REA. If a community is considered 
rural at that time, it will always be 
considered rural. 

(i) "Subsequent Loan" means any loan 
to a borrower which has already 
received a loan. 

§ 1749.3 AvailabUity of REA Forms. 

Single copies of REA forms and 
publications cited in this Part are 
available from Administrative Services 
Division, Rural Electrification 
Administration, United States 
Department of Agriculture. Washington, 
D.C. 20250. These REA forms and 
publications may be reproduced. 

Subpart B— Preappiication Stage 

§1749.10 Initial contact 

Initial loan applicants seeking 
assistance should write the Rural 
Electrification Administration, United 
States Department of Agriculture, 
Washington. D.C. 20250. A field 
representative will be assigned by REA 
to visit the applicant and discuss its 
financial needs and eligibility. Existing 
borrowers initiate the contact directly 
with their assigned field representative. 
Borrowers consult with REA field 
representatives and headquarters staff, 
as necessary. 

§ 1749.11 Preapplication determinations. 

Before submitting an application to 
REA, the borrower should consider the 
following: 

(a) Area to be Served, The proposed 
service area should neither include 
subscribers already receiving adequate 
service from another telephone system 
nor leave out unserved pockets of 
potential subscribers who have 
indicated an interest in service and are 
located between the proposed system 
and neighboring systems. See 7 CFR 

1745.11 on Area Coverage and 7 CFR 

1745.12 on Nonduplication. In 
establishing service area boundaries, 
borrowers should consider the location 
of adjoining systems, natural boundaries 
such as rivers and mountains, and 
economic and cultural features such as 
trading and community centers. 

(b) Number of Subscribers, The 
borrower must estimate the number of 
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subscribers that will request service 
from the proposed system. 

(c) Acquisitions, A borrower 
considering an acquisition should refer 
to 7 CFR 1745.20 and 7 CFR Part 1750 (or 
applicable parts of REA Bulletins 320-4. 
321-2. 235-1. or 236-1). 

(d) Mergers and Consolidations. A 
borrower considering a merger or 
consolidation should refer to 7 CFR 
1745.19 and 7 CFR Part 1750. ‘ 

(e) Refinancing. Restrictions on the 
use of loan funds for refinancing are 
contained in 7 CFR 1745.21. 

(f) Service for Nonrural Subscribers. 

In some situations, REA loan funds may 
be used to finance facilities to serve 
nonrural subscribers. See 7 CFR 1745.13. 

(g) Loan Amount The initial loan 
request is based on the borrower's best 
estimate of financing needs. REA 
requires detailed studies by the 
borrower to complete the application 
and the initial estimate is subject to 
revision. 

(h) Loans for Partial Systems. If it is 
impractical in a single loan to provide 
adequate service throughout the 
borrower’s entire telephone service 
area. REA will consider a loan 
application to finance improvements to 
a portion of a borrower’s system. 

Subpart C-—The Loan Application 

§ 1749.20 The loan application form. 

REA Form 490. ‘’Applies tion for 
Telephone Loan or Loan Guarantee.” 
shall be used to apply to REA for a loan. 
The application must be submitted in 
duplicate. A sketch or map showing the 
existing and proposed service areas 
must be attached to the form. (Where 
there have been no changes in the 
service area since the last loan 
application was submitted, and none are 
proposed, the map may be omitted.) 
Form 490 serves as formal notice to REA 
of the borrower’s application for REA 
financing and provides information REA 
uses to make a preliminary 
determination of the borrower’s 
eligibility for a loan. If the borrower fails 
to submit a Loan Design recommended 
by the REA field representative and all 
required supplementary information 
within 1 year of submission of the Form 
490, the application generally will be 
cancelled and returned to the borrower. 

§ 1749.21 The completed loan application. 

(a) The completed loan application 
consists of four parts: 

(1) A completed REA Form 490. 

(2) A market survey called the Area 
Coverage Survey (ACS). 


* Editorial note: REA will pubUah a proposal on 
this part in the near future. 


(3) The plan and associated costs for 
the proposed construction, called the 
Loan Design (LD). 

(4) Various supplementary 
information, specified In 7 CFR Part 
1749.22. 

(b) The REA field representative 
assists the borrower in assembling this 
Information. Certain information is 
required from initial loan applicants but 
usually not from borrowers seeking 
subsequent loans. 

§ 1749uI2 Supplementary Information. 

REA requires additional information 
in support of the loan application form. 
The information listed in (a), (b), and (c) 
of this section must be submitted with 
the Loan Design. 

(а) The following must be submitted 
by all initial loan applicants. Borrowers 
seeking subsequent loans must submit 
any changes in these items since they 
were last submitted. 

(1) Name of attorney and manager, 
and certified copies of board resolutions 
selecting them. 

(2) Certified copy of articles of 
incorporation showing evidence of filing 
with the secretary of state and in county 
records. 

(3) Certified copies of bylaws and 
boa^ minutes showing their adoption. 

(4) Certified sample stock certificates. 

(5) Amounts of common and preferred 
stock issued and outstanding. 

(б) Names, addresses, business 
affiliations, and stockholdings of the 
manager, officers, directors, and other 
principal stockholders (those owning at 
last 20 percent of borrower’s voting 
stock). 

(7) Certified copies of real estate 
deeds showing all recording 
information. 

(8) Service agreements, such as for 
management or system maintenance. 

(9) Certified copies of existing leases, 
except those for vehicles, furniture and 
office equipment, and computer 
equipment. 

(10) Certified copies of existing 
franchises. 

(11) Information on any fi-anchises 
required as a result of the proposed loan 
project. 

(12) Federal Communications 
Commission (FCC) authorizations. 

(13) Certified copy of a certificate of 
convenience and necessity (or its 
equivalent), or information 
demonstrating the nonduplication of 
reasonably adequate facilities, for all 
areas in the loan project. 

(14) For toll, operator office, traffic, 
and agreements, the names of all 
parties to the agreement, the type of 
agreement, and the effective and 
termination dates of the agreement and 


annexes, and the exchanges involved. 
(Copies of toll, operator office, traffic, 
and EAS agreements that are deemed 
“nonstandard” by REA must be 
submitted.) 

(15) Copies of rate schedules. (A copy 
of the tariff must be available for review 
by the REA field representative.) 

(16) Executed copy of REA Form 291. 
“Certification of Nonsegregated 
Facilities”. 

(b) The following must be submitted 
by all initial loan applicants and 
borrowers seeking subsequent loans: 

(1) Certified financial statements for 
the last 3 years. 

(2) Toll settlement statements and 
related data. 

(3) Present exchange rates and any 
pending changes. 

(4) Borrower’s Environmental Report 
(BER)—See 7 CFR Part 1794. 

(5) Any other supporting data required 
by the Administrator. 

(c) The following must be submitted 
for all borrowers requesting fimds for 
refinancing: 

(1) Copies of all bonds, notes, 
mortgages, and contracts covering 
outstanding indebtedness proposed to 
be refinanced. 

(2) For each note or bond, the name of 
the creditor, original amount of debt and 
amount as of last year-end, purpose of 
debt, dates incurred and due, interest 
rates, and repayment terms. 

(3) lustification for refinancing and 
evidence that the use of loan funds is 
necessary and incidental to furnishing 
or improving rural telephone service. 
See 7 CFR 1745.21. 

(d) Borrowers requesting loan funds 
for acquisitions should refer to 7 CFR 
Part 1750 * (or applicable parts of REA 
Bulletins 320-4, 321-2. 325-1, and 326-1) 
for requirements. 

Subpart D—Preloan Studies—Area 
Coverage Survey and Loan Design 

§ 1749.30 General. 

In support of a loan application, the 
borrower shall prepare and submit to 
REA a market forecast to determine 
service requirements (the Area 
Coverage Survey and engineering 
studies to determine the system design 
that provides service most efficiently 
(the Loan Design). The REA field 
representative confers with the 
borrower and its engineer to schedule 
the completion and submission of these 
studies. 


‘ Editorial note: REA will publish a proposal on 
this part in the near future. 
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S 1749.31 Area Coverasa Survey (ACS). 

I (a) The Area Coverage Survey (ACS) 
ps a market forecast of service 
[requirements of subscribers in a 
proposed service area. 

(b) Tlie objective of the ACS is to 
Wetermine the location, number and 
telephone service requirements of 
subscribers in a service area. REA will 
use the ACS to appraise the proposed 
plan for area coverage and to determine 
the largest practical number of rural 
[subscribers which can be served on an 
economically feasible basis. Preparation 
|of the ACS requires: 

(1) A field survey of the service area 
to locate and indentify on maps all 
business and residential 
establishements, whether currently 
served or not. The location and 
identification of future establishments 
are also recorded on the maps. 

(2) A forecast of the number of 
telephone subscribers, in the entire 
service area, by exchange, grade and 
class of service, projected for the end of 
the 5-year study period. 

(c) The results of the survey and 
forecast shall be: 

(1) Shown on maps (maps for those 
service areas previously danced by 
REA do not have to be included in the 
ACS provided that the borrower’s 
records contain sufficient information as 
to subscriber development to enable 
cost estimates for the proposed facilities 
I to be prepared); 

(2) Tabulated on REA Form 589 “Area 
Coverage Survey Report,” or its 
equivalent; and 

(3) Supported by a narrative 

I containing information on the bases for 
'the service requirement forecasts in 
each exchange. 

[ (d) Guidelines on preparing an AC^ 
are provided in REA 
Teleconununications Engineering and 
Construction Manual Section 205. 

(e) The REA field representative 
reviews and approves the borrower's 
ACS. The borrower should make sure 
this is done before proceeding with the 
Loan Design in order to prevent 
unnecessaiy expense should the ACS 
not be approved. The borrower’s 
engineer must use the REA-approved 
I ACS in preparing the Loan Design. 

§ 1749.32 loan design (Id). 

(a) A loan application requires 
supporting data collectively called a 
' Loan Design.” The LD contains a 
forecast of service requirements and a 
narrative with supporting exhibits. Most 
of the items included In the LD are 
similar for all loan applications. 
However, as noted below, there are 
iCerUin additional requirements for 
initial loans and for any exchange areas 


not previously financed by REA, and 
other additional requirements for 
subsequent loans for areas previously 
financed by REA. 

(b) Because of the importance and 
complexity of the engineering studies 
necessary for the LD, it should be 
prepared by a competent experienced 
telecommunications engineer. While the 
LD is subject to REA approval, the 
borrower’s selection of an engineer to 
perform preloan work is not. Note: The 
borrower’s selection of an engineer to 
perform postioan work is subject to REA 
approval. This should be considered 
when selecting a preloan engineer, if the 
same individual or company is to 
perform both services. See 7 CFR Part 
1763.” 

(c) An LD for Initial loans or for any 
exchange areas not previously financed 
by REA requires an Outside Plant 
Design that provides: 

(1) The most economical and practical 
design for a telephone system that meets 
immediate service demands: and 

(2) The basis for orderly expansion of 
the system to serve the widest practical 
number of rural establishements. 

(d) The LD for a subsequent loan 
(which only includes areas previously 
financed by REA) does not require a 
detailed Outside Plant Design. The 
detailed Outside Plant Design for these 
subsequent loans may be completed for 
REA review and approval after loan 
approval but before staking is started 
and plans and specifications are 
prepared. By scheduling preparation of 
the outside plant design closer to 
preparation for construction, the need 
for redesign resulting from changing 
conditions and its attendant costs are 
reduced. 

(e) Guidelines on preparing an LD are 
provided in REA Telecommunications 
Engineering and Construction Manual 
Section 205. 

(f) The LD shall include a narrative, 
several exhibits, and a certification, as 
explained below: 

(1) Narrative. This section discusses 
the following topics, as appropriate. 

(i) General. The purposes and amount 
of the proposed construction and both 
immediate and long range plans must be 
covered. The source and amount of any 
nonloan funds to be used for this 
construction must be discussed. 

(ii) Subscriber Data. The basis for the 
subscriber forecast, including any 
unusual factors expected to influence 
growth, must be discussed. Reasons for 
growth projections which vary from 
historic trends must be explained. 


* Editorial note: REA will publUh a pro|>o8al on 
this part in the new future. 


(iii) Proposed Construction, All 
proposed construction must be 
described fully. Reference to the BER 
must be made here. 

(iv) Service Area. For subsequent 
loans only, proposed construction which 
is not within the boundaries of prior 
loan projects must be discussed. New 
areas to be served (even if from existing 
exchanges) must be shown on maps 
submitted with the proposal. 

(3) Toll and EAS. Proposed new toll to 
extended area service (EAS) facilities, 
including any changes from the existing 
trunking arrangements, must be 
described fully. Minutes of meetings and 
correspondence with connecting 
companies, and coimecting company 
concurrences must be included. 

(vi) Radio Telephone Service, 
Proposed radio telephone service must 
be discussed. Results of studies 
demonstrating demand and/or need 
must be included as an exhibit. 

(vii) Special Projects. Facilities 
involving investment in excess of 
$100,000 for any single subscriber must 
be discussed fully. Contractual 
arrangements with the subscriber, 
including a termination agreement 
providing for 

(A) The full recovery by the borrower 
of its capital costs of the facilities no 
later than the maturity date of the note 
representing the loan. 

(B) The immediate repayment of all 
remaining capital costs, if terminated, 
and 

(C) Repayment to REA of the 
outstandiing amount of the special note 
shall be submitted. 

Usually a separate short-term note is 
prepared for loans to finance Special 
Projects. 

(viii) Investment in Nonrural Areas, 
(A) For initial loans or loans for areas 
not previously financed by REA, 
proposed improvements or expansions 
in an exchange serving a community of 
over 1,500 population (a nonrural area), 
must be discussed fully. Ibe name of the 
community, the number of existing and 
projected new subscribers by grades of 
service within the community, detailed 
cost estimates of the facilities involved, 
and information sufficient to establish 
the necessity for the use of loan funds 
must be provided. 

(B) For subsequent loans, proposed 
improvements or expansions in an 
exchange serving a community of over 
1,500 population (a nonrural area) which 
had more than 1,500 at the time facilities 
to serve the community were first 
financed by REA, must be discussed as 
in (A) above. The population 
determination is based on the corporate 
limits or boundaries of unincorporated 
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areas in existence at the time the 
facilities to serve the community were 
first financed by REA. 

(Cl For subsequent loans, the borrower 
shall state whether the population of a 
community which currently is more than 
1,500 was 1,500 or less at the time REA 
first financed facilities to serve the 
community. Detailed cost estimates are 
not required if the population was 1,500 
or less at the time REA first financed 
facilities to serve the conununity. 

(ix) Prior Loan Project, For 
subsequent loans only, the reason for 
and amount of additional loan funds 
needed to complete construction in 
progress which was part of a prior loan 
project in central office areas not 
included in the current LD must be 
discussed fully. 

(x) Route Miles. Route miles of 
outside plant in central office areas not 
shown on REA Form 495 must be 
provided. 

(xi) Future Plans, Where the loan 
application is to finance part of a 
system wide upgrading plan, plans for 
those remaining exchanges not included 
in the current loan proposal must be 
discussed. 

(2) Exhibits, (i) An REA Form 569, 
“Area Coverage Survey Report,** or its 
equivalent shall be included for the total 
system and for each exchange in which 
system improvements or additions are 
proposed, (ii) An REA Form 495, 
“Construction Cost Estimates,** or its 
equivalent shall be prepared for each 
exchange in which system 
improvements or additions are 
proposed. An explanation of the method 
used in developing these cost estimates 
must be included, (iii) REA Form 494, 
*‘Loan Design Summary,** or its 
equivalent shall be prepared for each 
loan. This must show all expected 5> 
year construction costs, loan and 
nonloan. 

(iv) A schematic trucking diagram 
shall be included showing the number 
and type, length, ownership and makeup 
of existing and proposed toll and EAS 
trunks, plus transmission and traffic 
data for each trunk group. 

(v) Detailed outside plant design maps 
must be submitted for all central office 
areas of initial loan applicants and for 
areas not previously served by existing 
borrowers or financed by REA. These 
design maps must be in sufficient detail 
to substantiate the construction cost 
estimates. 

(vi) For subsequent loans only, if a 
change in system boundaries in 
proposed, a map must be furnished 
showing present and proposed 
boundaries, and existing establishments 
and subscribers in the new areas. 


(vii) Any other special exhibits 
needed to support particular items in the 
loan proposal must be included. 

(3) Certification, The following 
certification shall be signed by a 
principal of the engineering firm and the 
borrower; 

We, the undersigned, certify that the 
data in this Loan Design are correct to 
the best of our knowledge and belief 
and reasonably reflect the cost to serve 
the subscribers as proposed on the 
Forms 569, **Area Coverage Survey 
Report,** which are integral parts hereof, 
and that this Loan Design adheres to 
REA engineering and construction 
standards and practices. 

(g) The REA field representative shall 
reveiw and make a recommendation on 
each LD. 

(1) After completion of the LD, the 
borrower arranges a meeting with its 
engineer and REA*s field representative 
to review: 

(1) Design and cost estimates. 

(ii) Reserves available from prior 

loans, if any, or internally generated 
funds which may be applied against the 
requirements of the current application. 

(2) One copy of REA Form 567. 
**Checkli8t for Review of Loan Design,'* 
completed and signed by the borrower's 
engineer must be attached to the LD 
submitted to the REA field 
representative. 

(3) The REA field representative 
recommends acceptance of the LD as 
the basis for REA financing. 

(4) Three copies of the final LD with 
the REA field representative’s 
recommendation are then sent to the 
relevant Area Office in REA. A fourth 
copy is retained by the REA field 
representative. 

(5) A transmittal letter from the 
borrower must accompany the LDs, 
requesting that the application 
previously submitted by amended so as 
to be consistent with the approved LD. 

(6) Final approval of the li) is given 
by the relevant Area Office in REA. To 
be approved, the LD must be cost 
effective, include appropriate 
technology, and provide area coverage. 

(7) Upon receipt of the LD and any 
other required information, REA makes 
a preliminary analysis of the loan 
proposal. Before final consideration of 
the loan. REA reviews the results of its 
preliminary analysis with the borrower. 

Subpart E^lnterim Financing of 
Construction of Telephone Facilities 

§ 1749.40 General. 

(a) Under special circumstances a 
borrower may request that REA approve 
interim financing for interim 
construction. This subpart describes the 


circumstances in which REA will 
consider approving interim financing of 
construction, the information to be 
submitted to REA to support the 
borrower’s request, REA’s requirements 
relating to interim construction, and 
related matters. Interim financing of 
acquisitions is covered in 7 CFR Part 
1750.* 

(b) For a borrower to preserve the 
option of obtaining loan funds for 
reimbursement of iterim financing, it 
must obtain prior REA approval of its 
interim financing plan and follow the 
procedures in 7 CFR 1749.41 and 7 CFR 
1749.42. 

(c) REA will approve interim financing 
only for projects which must be 
performed immediately. 

(d) REA approval of interim financing 
is not a commitment that REA will make 
loan funds available. 

(e) Equal employment opportunity 
requirements apply to interim 
construction. See 7 CFR 1791* (or REA 
Bulletin 320-15). 

§ 1749.41 Procedure for obtaining 
approval. 

(A) The borrower shall submit to the 
R]^ Area Office a written request for 
approval of interim financing. This 
request shall include: 

(1) A description of the construction 
proposed under interim financing. 

(2) An explanation of the urgency of 
proceeding with the proposed 
construction. 

(3) An estimate of the cost. 

(4) The source of funds to be used for 
interim financing. 

(b) REA will not approve interim 
financing until it has reviewed and 
found acceptable the following 
documents; 

(1) The loan application (REA Form 
490). 

(2) The Loan Design (LD), or the 
portion thereof that covers the proposed 
construction if the completed LD is not 
available. See 7 CFR 1749.32. 

(3) Evidence that the borrower has 
satisfied the requirements of 7 CFR Part 
1794 applying to the proposed interim 
construction. 

(c) REA will not approve a borrower’s 
request for approval of interim financing 
if, in REA’s judgment: 

(1) The proposed interim financing 
does not comply with the requirements 
of this Subpart 

(2) The proposed interim construction 
will not qualify for REA financing. 

(3) The proposed interim financing 
presents unacceptable loan security 


* Editorial note: REQ will publish a proposal on 

this part in the near future. 
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psVs to REA, or otherwdse is not in the 
best interests of REA. 

§ 1749.42 Procedure for construction. 

I (a) If REA approves the interim 
linancing. interim construction shall be 
conducted in accordance with 7 CFR 
Part 1763 (or REA Bulletins 340-1, 340-2, 
1341-3, 342-1, 344-1. 344-2, and 344-3). 7 
CFR Part 1788, 7 CFR Part 1791 »(or 
REA Bulletin 320-15), and 7 CFR Part 
1765 ‘ (or REA Bulletins 381-1, 381-2. 
381-4. 381-6, 381-7, 381-8, 381-9, 381-10, 
381-11, 381-13, 382-1, 382-2, 382-3, 383- 

1. 383-4, 384-1, 384-2, 384-3, 385-1, 385- 

2. 385-3. 385-4. 385-5. 385-6, 387-1, 387- 
2, 387-3, 387-4. and 387-5) except for the 
following: 

(1) All sellers and contractors invited 
to bid must be informed that funds from 
sources other than REA will be used to 
lay for construction. 

(2) Contracts involving the interim 
construction must contain a provision, in 
Torm and substance satisfactory to REA, 
stating that REA is not committed to 
lend or advance funds to finance the 
project. 

(3) Contracts will not be approved by 
R^ until the borrower demonstrates to 
REA*s satisfaction that funds from 
sources other than REA will be 
available when needed to pay invoices 
submitted in accordance with contract 
payment terms. 

(4) The borrower shall not begin 
interim construction until all necessary 
jlicenses, permits, and other 
governmental approvals have been 
iobtained. 

I (b) After REA loan funds are released, 
pe borrower can obtain reimbursement 
for interim Rnancing by submitting a 
Financial Requirement Statement. See 7 
tFR Part 1754 * (or REA Bulletin 327-1). 

(1) The first advance of loan funds to 
p borrower that has received interim 
financing approval generally will be 
fimited to funds to repay any interim 
financing indebtedness and such 
additional amounts as REA deems 
|necessary. REA will make no further 

f dvances of loan funds until the 
borrower has submitted evidence, in 
porm and substance satisfactory to the 
Administrator, that: 

I (1) Any indebtedness created by the 
foterim Hnancing and any liens 
Associated therewith have been fully 
discharged of record and 
I (ii) The borrower has satished all 
plher conditions on the advance of 
Additional loan funds. 

(2) If the source of funds for interim 

1 * Editorial note: REA will publish a proposal on 
part in the future, 


financing is the borrower's internally 
generated funds, the borrower may 
request reimbursement of those funds 
along with advances for other purposes 
on the first Financial Requirement 
Statement. 

Date: August 16.1988. 

Jack Van Mark, 

Acting Administrator, Rural Electrification 
Administration. 

[FR Doc. 88-18946 Filed 8-23-88; 8:45am) 

BILLtNQ CODE 3410-1S-M 


Food Safety and Inspection Service 

9 CFR Parts 317,319, and 381 

[Docket No. 88-019N] 

Labeling of Frankfurters and Similar 
Products Containing Binders 

agency: Food Safety and Inspection 
Service. USDA. 

action: Advance notice of proposed 
rulemaking. 

summary: The Food Safety and 
Inspection Service (FSIS) is announcing 
that Protein Technologies International 
has filed a petition requesting that the 
Federal meat and poultry products 
inspection regulations be amended 
regarding the standards of identity for 
sausage (9 CFR 319.140), breakfast 
sausage (9 CFR 319.143), bockwurst (9 
CFR 319.281), frankfurter and similar 
products (9 CFR 319.180), cheesefurters 
and similar products (9 CFR 319.181), 
and poultry rolls (9 CFR 381.159) to 
eliminate use limitations for certain 
binders. The petition also requests that 
the labeling requirements regarding the 
use of certain binders (9 CFR 317, 319 
and 381) be deleted from the regulations. 
This notice describes these 
considerations as well as several 
labeling options and requests comments 
and information from interested 
persons. 

date: Comments on this notice must be 
received on or before: September 23, 
198a 

ADDRESS: Written comments to: Policy 
Office, Attn: Linda Carey, Hearing 
Clerk, Food Safety and Inspection 
Service, U.S. Department of Agriculture, 
Room 3171, South Agriculture Building, 
Washington, DC 20250. (For further 
information on comments, see 
''SUPPLEMENTARY INFORMATION.*'). 

FOR FURTHER INFORMATION CONTACT: 

Mr. Ashland L Clemons. Acting 
Director. Standards and Labeling 
Division, Technical Services, Food 


Safety and Inspection Service. U.S. 
Department of Agriculture, Washington, 
DC 20250, Area Code (202) 447-6042. 

SUPPLEMENTARY INFORMATION: 
Comments 

Interested persons are invited to 
submit comments concerning this notice. 
Written comments should be sent in 
duplicate to the Policy Office, and 
should refer to the docket number that 
appears in the heading of this document. 
Any person desiring an opportunity for 
an oral presentation of views, as 
provided for in the Poultry Products 
Inspection Act (21 U.S.C. 451 et seq.), 
should make such request to Mr. 
Clemons so that arrangements can be 
made for such views to be presented. A 
transcript will be made of all views 
orally presented. All comments 
submitted in response to this notice will 
be made availbale for public inspection 
in the Policy Office between 9:00 a.m. 
and 4:00 p.m., Monday through Friday. 
Background 

On November 24.1986, FSIS published 
in the Federal Register (51 FR 42239) a 
proposed rule to amend the standards of 
identity in the Federal meat inspection 
regulations for frankfurters and similar 
cooked sausages (9 CFR 319.180 and 
319.181) to provide for a maximum 
combination of 40 percent of fat and 
added water in those products and to 
restrict the maximum fat content to no 
more than 30 percent of the finished 
product. The proposed rule was 
finalized on March 15,1988 (53 FR 8425), 
The comment period on the proposed 
rule ended on January 23.1987, however, 
in response to several requests, it was 
extended an additional 60 days (52 FR 
2416) until March 24.1987, and later an 
additional 90 days (52 FR 9303) until 
June 27,1987. FSIS received 115 
comments in response to the proposal. 
Several issues were raised by those in 
support of the proposal as well as those 
in opposition. Among the issues, several 
commenters objected to the requirement 
that if binders and extenders are used in 
frankfurters and similar cooked 
sausages, the name of each binder must 
prominently appear on the label 
contiguous to the product name. 
However, there is no such requirement 
when non-binder ingredients, such as 
poultry products, mechanically 
separated (species), and flavoring 
materials are used in such products. One 
commenter stated that FSIS should 
eliminate the current use limitations on 
vegetable protein products and credit 
the protein from soy products as "meat" 
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protein in the calculation for added 
water because, among other reasons, the 
commenter believed soy products to be 
equivalent to meat from a protein 
quality standpoint. In response to the 
comments, FSIS stated that it recognizes 
the inconsistency of restrictions 
imposed on the use of vegetable protein 
due to labeling requirements and 
product standards. However, FSIS 
believed that such changes would have 
had broad policy implications well 
beyond the scope of that rulemaking. 

The Agency farther staled that it 
believed the comments to have merit 
and that it intended to pursue a 
rulemaking regarding the current use 
limitations on vegetable protein 
products, and the requirements for 
product name qualifiers when these 
products are used. 

Currently. §§ 319.140, 319.143, 
3I9.180(ek 319.101. 319.281, and 
381.159(a) of the Federal meat and 
poultry products inspection regulations 
provide special labeling requirements 
for standcirdized frankfurter and similar 
products, cheesefurters and similar 
products, bockwurst and poultry rolls, 
respectively, utilizing certain added 
ingredients, such as binders, which are 
specified in these sections or in 
§ 317.0(b)(16) or § 317.8(b)(33). Based on 
these regulations, the use limit on 
binders, singularly or in combination, is 
3V^ percent of the product formulation 
except for soy protein isolate, which is 2 
percent of the formulation. The presence 
of binders must be declared on the label, 
in a prominent manner, continguous to 
the name of the product. This 
requirement is in addition to the 
requirement in § 317.2(f)(1) that all 
ingredients be listed in the ingredients 
statement on labels, in the descending 
order of predominance by weight. 

The Petition 

Following publication of the final rule 
to amend the standards for frankfurters 
and similar cooked sausages, the 
Agency received the following petition 
on May 17,1988, and amendment to the 
petition on July 1.1988, from Protein 
Technologies International requesting 
that regulations in 9 CFR Parts 317, 319 
and 381 be amended to eliminate certain 
labeling requirements and use limitation 
required when certain binders, such as 
soy protein isolate, are formulated into 
sausage (9 CFR 319.140), breakfast 
sausage (9 CFR 319.143), bockwurst (9 
CFR 319.281), frankfurter and similar 
products (9 CFR 319.180), cheesefurters 
and similar products (9 CFR 319.181), 
and poultry rolls (9 CFR 381.159): 


Citizen's Petition Requesting 
Amendment of the Standard of Identity 
for Frankfurters and Similar Products, 9 
CFR 3X9,180, the Standard of Identity for 
Cheesefurters and Similar Products, 9 
CFR 319.181, and § 317.8(b)(16) of the 
General Labeling Requirements, 9 CFR 
Part 317 

Pursuant to section 7(c) of the Federal 
Meat Inspection Act, Protein 
Technologies International, a 
manufacturer of a high quality vegetable 
protein, isolated soy protein, requests 
that the Food Safety and Inspection 
Service (“FSIS”) amend the Standards of 
Identity for Frankfurters, Cheesefurters 
and similar Products (9 CFR 319.180 and 
181) along with certain provisions of the 
General Labeling Requirements (9 CFR 
Part 317). Specifically, petitioner 
requests these regulations be amended 
to eliminate certain labeling 
requirements and use limitations 
required when certain "binJcrs” are 
formulated into standardized 
frankfurters and cooked sausages. 

On March 10,1988, after an extensive 
rulemaking procedure. FSIS amended 
the frankfurter standards to provide for 
a lower fat content product This was 
accomplished by allowing the 
substitution of water for fat up to forty 
percent (40%) of the total product 
During this riilemaking several other 
issues relating to the subject standards 
were raised by interested commentators 
and acknowledged by the Agency. In its 
final rule, FSIS noted that several 
commentators objected to the 
requirement mandating that if certain 
ingredients, such as vegetable protein 
products, for example, are used in 
standardized products, *** • • the name 
of each must prominently appear on the 
label contiguous to the product name, 
but there is no such requirement when 
ingredients such as poultry products and 
mechanically separated (species) are 
used." One commentator also suggested 
“* * * that FSIS should [also] eliminate 
the current use limitations on vegetable 
protein products.” In response to these 
comments, FSIS noted that. ”* * * due 
to the merit of these comments, FSIS 
intends to pursue a rulemaking 
proceeding regarding the current use 
limitations on vegetable protein 
products and the requirements for 
product name qualifiers when these 
products are used.” This petition serves 
to initiate such rulemaking. 

I. Special Labeling Requirements 
Mandated in $3 319.180(e) and 319.181 
Are Unwarranted and Unnecessary 

In a statement presented to the House 
of Representatives' Committee on 
Agriculture’s Subcommittee on 


Livestock, Dairy and Poultry, FSIS 
officials presenting the Department’s 
position on a resolution to amend the 
Federal Meat Inspection Act with regard 
to labels on certain pizzas expressed, 
with regard to labeling in general, the 
following views: 

First, the ingredients statement, which is 
required on all meat and poultry labels, 
provides complete information about the 
contents of a product. It includes the names 
of the ingredients and lists them in order of 
their presence by weight. Consumers have 
learned to read the ingredients statement 
when they want this information, and for the 
sake of consistency, it would be wise to 
continue providing ingredient information in 
the same place and in the same format on all 
products. For example, the presence of 
ingredients that could have a significant 
health impact on consumers, such as sulfites 
and MSG. is noted in the ingredients 
statement. Likewise, the presence of calcium 
from mechanically separated meat is noted 
either in the ingredients statement, in 
conjunction with the ingredients statement, 
or in the nutritional panel. For example, red 
meat frankfurters can contain up to fifteen 
percent (15%) poultry without a change in the 
product name, but this would be listed in the 
ingredients statement. 

In recent years, we have followed the 
principle tliat it is inappropriate to indicate 
an ingredient in the main ^splay panel 
unless that ingredient alters the basic 
characteristics of the product 
* • * * * 

The regulatory process also provides the 
flexibility to respond expeditiously when 
technological advances bring new products 
into the marketplace. Today's technology is 
changing rapidly, and we are constantly 
presented with new formulations and 
products that respond to consumer demands. 
Our regulatory system sliould encourage 
these developments. 

Petitioner wholeheartedly supports 
these views and urges that they be 
applied to all regulated products in a 
uniform and equitable manner. 

Current regulations mandating certain 
product qualifiers are inconsistent with 
stated FSIS policy. Sections 319.180(e) 
and 319.181 of the regulations adopt 
special labeling requirements for 
standardized frankfurters and similar 
products utilizing certain added 
ingredients which are specified in 
§ 317.8(b)(I6). In short these 
requirements mandate that when these 
ingredients are used in a standard 
cooked sausage, their presence must be 
declared "on the label, in a prominent 
manner, contiguous to the name of the 
product.” For example, a frankfurter 
containing only two percent (2%) 
isolated soy protein must be labeled 
“Frankfurter, Isolated Soy Protein 
Added.” This requirement is in addition 
to the ingredient statement declarations. 
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The ingredients, collectively grouped 
in paragraph (e) as ‘‘binders” are, with a 
single exception, vegetable or dairy 
products. No attempt has ever been 
made to distinguish these ingredients on 
the basis of protein content, nutritional 
value or even functionality. As a result 
of this extremely narrow regulatory 
approach the use of meat-equivalent 
quality ingredients has been severely 
limited and potential benefits available 
to the producer and consumer have been 
arbitrarily negated. Protein 
Technologies International suggests that 
the ingredients collectively grouped as 
“binder” in these sections be related, 
as other products, according to their 
nutritional value, functionality, and 
dietary benefits. 

Petitioner agrees that consumers must 
have the ability to determine what 
ingredients constitute the food they eat. 
We submit, however, that the required 
ingredient statements can, and do 
adequately provide this information. 
While the Agency has argued that it is 
its policy to use descriptive labeling 
such as that mandated in § 317.8(b)(16) 
to assure that consumers are aware of 
certain “unexpected” or “non- 
Iraditional” ingredients in standard type 
products, its application of such policy 
has been inconsistent and, as is. often 
discriminatroy. 

One would still have great difficulty 
arguing that the “typical consumer” 
would expect their standardized 
sausage to contain up to fifteen percent 
(15%) (excluding water] raw or cooked 
poultry and/or up to twenty percent 
(20%) mechanically deboned product. 
However, both these ingredients are 
provided for in the cooked sausage 
standard and only require ingredient 
statement identification. Likewise, 
numerous hydrolyzed substances merely 
fire permitted in the standardized 
choked sausages with minimal use 
limitations and no specific labeling. 

II. Restrictive Use Limitations Negate 
Beneficial Technical Innovations 

In addition to the above-mentioned 
labeling constraints, the standards also 
place severe use limitations on various 
nutritious ingredients. These limitations 
range from two percent (2%) for isolated 
soy protein to three and one-half percent 
(3.5%) for other ingredients used alone 
or in combination with each other. 

These limitations were imposed at a 
time when the standards were severely 
restrictive, and little consideration was 
afforded to the ingredients utility or 
beneficial factors. These limitations 
severely restrict the use of these 
ingredients and deprive both 
manufacturers and consumers the 
opportunity to fully explore and utilize 


the advantages they may contribute to 
products produced within this standard. 
Petitioner requests that the restrictive 
use limitations presently imposed upon 
valuable alternate proteins and other so- 
called “binders” sources be removed to 
allow the industry the ability to utilize 
their technological benefits, and 
consumers the opportunity to obtain a 
wholesome product with, in some cases, 
potential fat reductions significantly 
greater than those suggested by FSIS in 
its March 10 rule. 

Removal or relaxation of the present 
use limitations for a quality protein, 
such as isolated soy protein, from the 
present allowable two percent (2%) to 
just three and one-half percent (3.5%), 
permits manufacturers to economically 
produce nutritional products, with truly 
“significant” fat reductions, fifty percent 
(50%) (fifteen percent (15%) fat) when 
compared to the present standard 
sausage. In addition, a “lite” sausage 
prepared under the revised standa^ 
using three and one-half percent (3.5%) 
higher protein, and more than twenty 
percent (20%) less cholesterol than the 
“lite” produced and prepared by 
replacing fat with water. 

Without removal of prohibitive use 
limitations, manufacturers will be 
unable to totally utilize the multi¬ 
benefits of many ingredient sources 
presently available without incurring 
marketing penalties they and the 
previously discussed labeling 
restrictions often generate. Addilionally, 
con.sumers, the ultimate beneficiaries, 
will continue to be deprived of the 
chance to obtain valuable, alternative 
standard products. 

On August 18.1987, FSIS proposed a 
rule governing “Ingredients That may Be 
Identified as Flavors or Natural Flavors 
When Used in Meat or Poultry 
Products” (52 FR 30922). The proposal, 
which is presently under FSIS review for 
final implementation,” ^ • addresses 

the use of substances which are often 
added to products [including those 
regulated under 9 CFR 319.180-181] for 
the purpose of serving as flavor 
enhancers, emulsifiers, stabilizers, 
binders, extenders and as 
nutrients * • The proposal requires 
that these substances, when used in 
meat or poultry products, be identified 
on the products ingredient statement 
only, by their common or usual names, 
and imposes no use limitations. 

Petitioner requests nothing more than 
equal treatment for its products and 
others similarly regulated under 
Sections 319.180(e) and 181 of the 
regulations. 


m. Proposed Amendments 

Section 319.180(e) of the regulations is 
amended to read as follows: 

(e) One or more of the following 
ingredients may. individually or collectively, 
be used in cooked sausage otherwise 
complying with paragraph (a) or (b) of this 
section: Dried milk, calcium reduced dried 
skim milk, enzyme (rennet) treated calcium 
reduced dried skim milk and calcium lactate, 
nonfat dry milk, dry or dried whey, reduced 
lactose whey, reduced minerals whey, whey 
protein concentrate, cereal, vegetable starch, 
starchy vegetable flour, soy flour, soy protein 
concentrate and isolated soy protein. 

Section 319.181 of the regulations is 
amended to read as follows: 

“Cheesefurters** and similar products are 
products in casing which resemble 
frankfurters except that they contain 
sufficient cheese to give de^ite 
characteristics to the finished article. They 
may contain cereal, vegetable starch, starchy 
vegetable flour, soy flour, soy protein 
concentrate, isolated soy protein, nonfat dry 
milk, dry or dried whey, reduced lactose 
whey, reduced minerals whey, whey protein 
concentrate, calcium reduced dried skim 
milk, enzyme (rennet] treated calcium 
reduced ^ed skim milk and calcium lactate, 
or dried milk. These products shall contain no 
more than forty percent (40%) of a 
combination of fat and water added, and no 
more than thirty percent (30%) fat. 

Section 317.8(b)(16) of the regulations 
is deleted. 

rv. Conclusion 

llie requested should be granted. Tlie 
requests involve no issues of public 
health or safety and are consistent with 
the Department’s policies regarding 
truthful and non-deceptive labeling. 
Furthermore, the relief requested herein 
is consistent with present and proposed 
FSIS policies. 

Respectfully submitlcdL 

Protein Technologies International 

(Petitioner), 

By - 

Marshall Marcus, 

Director, Regulatory and Trade Affairs. 

Amendment to Citizen*8 Petition 
Submitted by Protein Technologies 
International on May 17,1968 

Pursuant to Section 7(c) of the Federal 
Meat Inspection Act. Petitioner 
requested that the Standards of Identity 
for Frankfurters, Cheesefurters, and 
Similar Products (9 CFR 319.160 and 
319.181) along with certain provisions of 
the General labeling Requirements be 
amended. Specifically. Petitioner 
requested that these regulations be 
amended to eliminate perjorative 
labeling requirements and restrictive use 
limitations required when certain 
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“binders** are formulated into 
standardized frankfurters and cooked 
sausages. In Sections I and 11 of its 
Petition, Protein Technologies 
International provided support for each 
element of its requested amendments 
and Section III of the Petition provided 
Proposed Amendments for the 
Department's consideration. 

Subsequent to the May 17,1988 filing 
of its ori^nal Petition, Petitioner has 
realized that several other standards 
found in the meat and poultry 
regulations contain labeling and use 
restrictions identical to those originally 
noted. These provisions require almost 
identical label qualifiers and use 
limitations for products containing 
certain "binders." The justification for 
the removal of these discriminatory 
restrictions is found in Sections I and 11 
of Petitioner's May 17.1908 request. 

Therefore, Petitioner herein requests 
that Section III of its May 17,1988 
Petition be amended to include the 
following: 

III. Proposed Amendments 

Section 319.140 (Sausage) of the 
regulations is amended to read as 
follows: 

Except as otherwise provided in this 
section, or under the Poultry Products 
Inspection Act with respect to products 
consisting partly of poultry, sausage is the 
coarse or finely comminuted meat food 
product prepared from one or more kinds of 
meat or meat and meat byproducts, 
containing various amounts of water as 
provided for elsewhere in this part, and 
usually seasoned with condimented 
proportions of coitdimental substances, and 
frequently cured. Certain sausage as 
provided for elsewhere in thia part may 
contain binders and extenders; e.g., cereal, 
vegetable starch, starchy vegetable Oour. soy 
flour, soy protein concentrate, isolated soy 
protein, nonfat dry milk, dry or dried whey, 
reduced lactose whey, reduced stinenils 
whey, whey protein concentrate, calcium 
reduced dried skim milk, enzyme (rennet) 
treated calcium reduced dried skim milk and 
calcium lactate or dried milk. Sausage may 
not contain phosphates except that 
phosphates listed in Section 318.7(c)(4) of this 
subchapter may be used in cooked sausage. 
To facilitate chopping or mixing or to 
dissolve the usu^ curing ingredients, water 
or ice may be used in the preparation of 
sausage which is not cooked in an amount 
not to exceed three (3%) percent of the total 
ingredients in the formula. Cooked sausages 
such as Polish sausage, cot to salami, 
braunschweiger, liver sausage, and similar 
cooked sausage products may contain no 
more than ten (10%) percent of added water 
in the finished product. Sausage may contain 
Mechanical (sic) Separated (Species) used in 
accordance with Section 319.6. 

Section 319.143 (Breakfast sausage) of 
the regulations is amended to read as 
follows: 


"Breakfast Sausage" is sausage prepared 
with fresh and/or frozen meat; or ^sh and/ 
or frozen meat and meat byproducts, and 
may contain Mechanically Separated 
(Species) in accordance with Section 319,8, 
and may be seasoned with condimental 
substances as permitted in Part 318 of this 
subchapter. The finished product shall not 
contain more than fifty (50%) percent fat. To 
facilitate chopping or mixing, water or ice 
may be used in an amount not to exceed 
three (3%) percent of the total ingrcdienls 
used. 

Section 319.281 (Bockwursi) of the 
regulations is amended to read as 
fallows: 

Section 319.281(a)(9): 

(9) Cereal, bread, vegetable starch, starchy 
vegetable flour, soy flour, soy protein 
concentrate, dry or dried whey, reduced 
lactose whey, reduced minerals whey, whey 
protein concentrate, and isolated soy protein, 
provided such ingredients, ixufividualiy or 
collectively. 

Section 317.8(b){33) of the regulations 
is deleted. 

Section 361.159(a) (Poultry rolls) of the 
regulations is amended to read as 
follows: 

Binding agents, including but not limited to 
gelatin and wheal gluten, may be added. 

These requested revisions involve no 
issues of public health or safety and are 
consistent with FSIS labeling policies. 
Respectfully submitted. 

Protein Technologies International 
(Petittoner). 

Marshall Marcus 

Director, Reguiatory and Trade Affairs, 

FSIS is soliciting information and 
comments concerning the action 
requested by the petitioner, and in 
particular, answers to the following 
questions. 

1. Would the labeling of meat and 
poultry food products containing any 
type of binders be false or mislead’mg If 
the product's name did not include a 
qualifier disclosing the type of binder or 
the fact that binders had been added, 
but shows the presence of any binders 
in the ingredients statement? 

2. Would the elimination of use 
limitations of certain binders, such as 
proposed by the petitioner, conflict with 
§§318.7(a](2)(iii)(B) and 
381.147(f)(2)(ui)(B) of the Federal meat 
and poultiy pr^ucts inspection 
regulations, respectively, which require 
that new substances be approved for 
use only at the lowest level necessary to 
achieve their intended technical effects? 

3. Wotild use levels of binders in 
excess of those currently permitted by 
the regulations change the function of 
those ingredients su^ that they could 
no longer be considered as binders, but 


rather as meat or poultry product 
replacers? 

4. Should an evaluation of the 
nutritional value of an ingredient be 
based solely on protein content and 
protein quality, or should FSIS consider 
a nutntional profile that also includes 
vitamins and minerals normally found in 
meat or poultry products in such 
comparisons? 

The Department will carefully 
consider the comments and unformafioa 
on issues raised by the petition in 
deciding if further regulatory action 
should be proposed. 

Done at Waslitngton, DC, on: August 19. 
1988. 

Lester M. Crawford, 

Administrator, Food Safety and Inspection 
Service, 

[FR Doc. 88-19213 Filed 8-23-88; 8'45 am| 
BILUNG CODE 341S>Oaf-«l 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14CFR Part 71 

[Airspace Docket No. 88-AQL-19] 

Proposed Control Zone Alteration; 
Flint, Ml 

agency: Federal Aviation 
Administration (FAA), DOT, 

action: Notice of proposed rulexnakinq. 

summary: This notice proposes to alter 
the control zone area airspace near 
Flint, MI. The deletion of the VOR 
Runway 05/23 Standard Instrument 
Approach l^ocedure (SlAP) to Bishop 
Ain>ort Flint Ml, requires an alteration 
to the control zone, llie intended effect 
of this action is to eliminate two 
extensions of the control zone and 
return that portion of controlled airspace 
back to a noncontroiled status. 

DATES: Comments must be received on 
or before September 29,1988. 

ADDRESS: Send comments on the 
proposed in triplicate to: Federal 
Aviation Administration, Regional 
Counsel, AC}L-7, Attn: Rules Docket No. 
88-AGL-19, 2300 East Devon Avenue. 
Des Plaines, Illinois 60018. 

The official docket may be examined 
in the Office of the Regional Counsel. 
Federal Aviation Administration, 2300 
East Devon Avenue, Des Plaines, 

Illinois. 

An informal docket may also be 
examined during normal business hours 
at the Air Traffic Division, Airspace 
Branch, Federal Aviation 
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Administration. 2300 East Devon 
Avenue, Des Plaines. Diinois. 

FOR FURTHER INFORMATION CONTACT: 
Harold G. Hale, Air Traffic Division. 
Airspace Branch. AGL~520, Federal 
Aviation Administration, 2300 East 
Devon Avenue, Des Plaines, Illinois 
60018. telephone (312) 894-7360. 
SUPPLEMENTARY INFORMATION: 

Comments Invited 

Interested parties are invited to 
participate in this proposed rulemaking 
by submitting such written data, views, 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 
are specifically invited on the overall 
regiilatory, economic, environmental, 
ar^ energy aspects of the proposal. 
Communications should identify the 
airspace docket and be submitted in 
triplicate to the address listed above. 
Commenters wishing the FAA to 
acknowledge receipt of their comments 
on this notice must submit with those 
comments a self-addressed, stamped 
postcard on which the following 
statement is made: ‘‘Comments to 
Airspace Docket No. 88-AGL-19.“ The 
postcard will be date/time stamped and 
returned to the commenter. All 
communications received before the 
specified closing date for comments will 
be considered before taking action on 
the proposed rule. The proposal 
contained in this notice may be changed 
in the light of comments received. All 
comments submitted will be available 
for examination in the Rules Docket, 
FAA, Great Lakes Region, Office of 
Regional Counsel, 2300 East Devon 
Avenue, Des Plaines, Illtnois, both 
before and after the closing date for 
comments. A report summarizing each 
substantive public contact with FAA 
personnel concerned with this 
rulemaking will be filed in the docket. 

AvaOability ofNPRM‘s 

Any person may obtain a copy of this 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration, Office of 
Public Affairs, Attention: Public 
Information Center. APA-43a 800 
Independence Avenue SW., 

Washington, DC 20591, or by calling 
(202) 426-8058. Communications must 
identify the notice number of this 
NPRM. Persons interested in being 
placed on a mailing list for future 
NPRM’s should also request a copy of 
Advisory Circular No. 11-2, which 
describes the application procedure. 


The Proposal 

The FAA is considering an 
amendment to S 1.171. of Part 71 of the 
Federal Aviation Regulations (14 CFR 
Part 71) to alter the control zone area 
airspace near Flint, MI. 

The present control zone area is being 
modified due to the deletion of the VOR 
Runway 05/23 SLAP to Bishop Airport, 
Flint, ML This modification will delete 
two extensions of the control zone. One 
to the northeast and one to the 
southwest and return that portion of 
airspace to a noncontroiled status. 

Aeronautical maps and charts %vill 
reflect the defined area which will 
enable other aircraft to circumnavigate 
the area in order to comply with 
applicable visual flight rule 
requirements. 

Section 71.171 of Part 71 of the Federal 
Aviation Regulations was republished In 
Handbook 7400.6D dated fanuary 4, 

1988. 

The FAA has determined that this 
proposed regulation only involves an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to 
keep them operationally current. It. 
therefore—(1) Is not a “major rule" 
under Executive Order 12291: (2) is not a 
"significant rule’" under DOT 
Regulatory Policies and Procedures (44 
FR11034; February 26,1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation. It 
is certified that this rule, when 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 

List of Subjects in 14 CFR Part 71 

Aviation safety. Control zones. 

The Proposed Amendment 

Accordingly, pursuant to the authority 
delegated to me, the Federal Aviation 
Administration proposes to amend Part 
71 of the Federal Aviation Regulations 
(14 CFR Part 71) as follows: 

PART 71—[AMENDED] 

1. The authority citation for Part 71 
continues to read as follows: 

Authority: 49 U.S.C. 1348(a). 1354(a), 1510; 
Executive Order 10854:49 U.S.C. 106(g) 
(Revised Pub. L 97-449, January 12.1983); 14 
CFR 11.69. 

§71.171 [Amended] 

2. Section 71.171 is amended as 
follows: 


Flint, M! [RevUed] 

Within a S-mile radius of Flint Ml, Bishop 
Airport (let. 42*5r56'N., long. 83*44'37-W.), 
and within 2 miles each side of the Flint 
VORTAC 075*. 187*. 280* and 351* radials 
extending from the 5-miIe radius zone to 6 
miles E. S. W. and N of the VORTAC. 

Issued in Des Plaines, Illinoie on August 10. 
1988. 

Teddy, W. Burcham, 

Manager, A Jr Traffic Division. 

[FR Doc. 88-19142 Filed 8-23-68; 8:45 am| 
BILLJNO CODE 4910-1341 


14 CFR Part 71 

(Airspace Docket No. 88-AGL-18) 

Proposed Establishment of Transition 
Area, Monticetlo, IL 

agency: Federal Aviation 
Administration (FAA), DOT. 
action: Notice of proposed rulemaking. 

summary: This notice proposes to 
establish the Monticello, IL, transition 
area to accommodate a new VOR-A 
Standard Instrument Approach 
Procedure (SIAP) to Monticello 
Aviation. Inc. Airport. Monticello. IL 
The intended effect of this action is to 
ensure segregation of the aircraft using 
approach procedures in instrument 
conditions from other aircraft operating 
under visual weather conditions in 
controlled airspace. 

date: Comments must be received on or 
before September 29.1988. 

ADDRESS: Send comments on the 
proposal in triplicate to: Federal 
Aviation Administration. Regional 
Counsel. AGL-7, Attn: Rules Docket No. 
88-AGL-18. 2300 East Devon Avenue. 
Des Plaines, Illinois 60018. 

The official docket may be examined 
in the Office of the Regional Counsel, 
Federal Aviation Administration. 2300 
East Devon Avenue, Des Plaines, 
Illinois. 

An informal docket may also be 
examined during normal business hours 
at the Air Traffic Division. Airspace 
Branch, Federal Aviation 
Administration, 2300 East Devon 
Avenue, Des Plaines, Illinois. 

FOR FURTHER INFORMATION CONTACT: 
Harold G. Hale. Air Traffic Division, 
Airspace Branch. AGL-520. Federal 
Aviation Administration. 2300 East 
Devon Avenue, Des Plaines. Illinois 
60018, telephone (312) 694-7360. 
SUPPLEMENTARY INFORMATION: 

Comments Invited 

Interested parties are invited to 
participate in this proposed rulemaking 









32252 


Federal Register / Vol. 53, No. 164 / Wednesday. August 24, 1988 / Proposed Rules 


by submitting such written data, views, 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 
arc specifically invited on the overall 
regulatory, economic, environmental, 
and energy aspects of the proposal. 
Communications should identify the 
airspace docket and be submitted in 
triplicate to the address listed above. 
Commenters wishing the FAA to 
acknowledge receipt of their comments 
on this notice must submit with those 
comments a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Airspace Docket No. 88-AG1/-18.** The 
postcard will be date/time stamped and 
returned to the commenter. All 
communications received before the 
specified closing date for comments will 
be considered before taking action on 
the proposed rule. The proposal 
contained in this notice may be changed 
in the light of comments received. All 
comments submitted will be available 
for examination in the Rules Docket, 
FAA, Great Lakes Region, Office of 
Regional Counsel, 2300 East Devon 
Avenue, Des Plaines, Illinois, both 
before and after the closing date for 
comments. A report summarizing each 
substantive public contact with FAA 
personnel concerned with this 
rulemaking will be filed in the docket. 

Availability of NPRM’s 

Any person may obtain a copy of this 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration, Office of 
Public Affairs, Attention: Public 
Information Center. APA-430, 800 
Independence Avenue. SW., 
Washington. DC 20591, or by calling 
(202) 426-8058. Communications must 
identify the notice number of this 
NPRM. Persons interested in being 
placed on a mailing list for future 
NPRM’s should also request a copy of 
Advisory Circular No. 11-2, which 
describes the application procedure. 

The Proposal 

The FAA is considering an 
amendment to S 71.181 of Part 71 of the 
Federal Aviation Regulations (14 CFR 
Part 71] to establish a transition area 
airspace near Monticello, IL. 

The development of a new VOR-A 
SlAP requires that the FAA designate 
airspace to ensure that the procedure 
will be contained within controlled 
airspace. The minimum descent altitude 
for this proceduie may be established 


below the floor of the 700-foot controlled 
airspace. 

Aeronautical maps and charts will 
reflect the defined area which will 
enable other aircraft to circumnavigate 
the area in order to comply with 
applicable visual flight rule 
requirements. 

Section 71.181 of Part 71 of the Federal 
Aviation Regulations was republished in 
Handbook 7400.6D dated January 4, 

1988. 

The FAA has determined that this 
proposed regulation only involves an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to 
keep them operationally current. It. 
therefore—(1) Is not a “major rule*' 
under Executive Order 12291; (2) is not a 
“si^ificant rule*' under DOT Regulatory 
Policies and Procedures (44 FR11034; 
February 26,1979); and (3) does not 
warrant preparation of a regulatory 
evaluation as the anticipated impact is 
so minimal. Since this is a routine matter 
that will only affect air traffic 
procedures and air navigation, it is 
certified that this rule, when 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 

List of Subjects in 14 CFR Part 71 

Aviation safety, Transition areas. 

The Proposed Amendment 

Accordingly, pursuant to the authority 
delegated to me. the Federal Aviation 
Administration proposes to amend Part 
71 of the Federal Aviation Regulations 
(14 CFR Part 71) as follow: 

PART 71—[AMENDED] 

1. The authority citation for Part 71 
continues to read as follows: 

Authority: 49 U.S.C. 1348(a), 1354(a), 1510; 
Executive Order 10854; 49 U.S.C. 106(g) 
(Revised Pub. L 97-449. January 12.1983); 14 
CFR 11.69. 

$71,181 [Amended] 

2. Section 71.181 is amended as 
follows: 

Monticello, IL [New] 

That airspace extending upward from 700 
feet above the surface within a &*mile radius 
of Monticello Aviation. Inc. Airport. 
Monticello. IL (lat. 40*00^ 20* N., long. 
88*33'30' W.). 

Issued in Des Plaines, Illinois, on August 
10.1988. 

Teddy W. Burcham, 

Manager, Air Traffic Division. 

[FR Doc. 88-19141 Filed 8-23-88; 8:45 am] 
BILUNO CODE 4S10-1S-4i 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Social Security Administration 

Health Care Financing Administration 

20 CFR Part 416 

42 CFR Parts 435 and 436 

What Is Not Income 

AGENCIES: Social Security 
Administration, HHS, Health Care 
Financing Administration. HHS. 

action: Proposed rule. 

SUMMARY: The proposed rules revise the 
regulation as to what is considered not 
to be income under the Supplemental 
Security Income (SSI) program in the 
following instance. The proposed rule 
changes SSI policy to consider Veterans 
Administration (VA) payments resulting 
from unusual medical expenses not to 
be income for SSI purposes. Currently, 
VA payments residting from unusual 
medical expenses are considered 
pension payments and, therefore, 
income for SSI purposes except in the 
Ninth Circuit where Acquiescence 
Ruling 86-1(9) applies. The proposed 
rules also revise the Medical Assistance 
Program (Medicaid) regulations to 
clarify that VA payments resulting from 
unusual medical expenses are income 
for Medicaid post-eligibility purposes 
although they may not be considered 
income for eligibility purposes. 

DATE: To be sure that your comments 
are considered we must receive them no 
later than October 24.1988. 

ADDRESSES: Comments should be 
submitted in writing to the 
Commissioner of Social Security, 
Department of Health and Human 
Services, P.O. Box 1585, Baltimore, MD 
21235. or delivered to the Office of 
Regulations. Social Security 
Administration, 3-B-4 Operations 
Building. 6401 Security Boulevard. 
Baltimore, MD 21235, between 8:00 a.m. 
and 4:30 p.m. on regular business days. 
Comments received may be inspected 
during these same hours by making 
arrangements with the contact person 
shown below. 

FOR FURTHER INFORMATION CONTACT: 

Irving Darrow, Esq., Legal Assistant, 3- 
B-3 Operations Building, 6401 Security 
Blvd., Baltimore, MD 21235, (301) 597- 
3409. 

SUPPLEMENTARY INFORMATION: The 
proposed regulations affect the SSI 
program under title XVI of the Social 
Security Act (the Act), as amended. The 
purpose of the SSI program is to provide 
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a minimum income level for aged, blind, 
and disabled persons who do not have 
income or resources above levels 
specified in the Act. We are proposing 
to revise the regulations regarding what 
is considered not to be income. 

The proposed regulations also affect 
the Medical Assistance Program 
(Medicaid) under title XIX of the Act. 
The purpose of the Medicaid program is 
to provide assistance to States for 
payments of Medical Assistance on 
behalf of cash assistance recipients and, 
in certain States, on behalf of other 
medically needy, who, except for 
income and resources, would be eligible 
for cash assistance. We are also 
proposing to revise the Medicaid 
regulations on post-eligibility to clarify 
how VA payments resulting from 
unusual medical payments are treated 
for post-eligibility purposes. 

llie VA considers veterans* unusual 
medical expenses by deducting them 
from any countable income when 
computing some needs-based pension 
and compensation payments. (Unusual 
medical expenses are unreimbursed 
medical expenditures that exceed 5 
percent of the applicable maximum 
annual VA payment rate.) Unusual 
medical expenses may result in a higher 
monthly VA payment, an extra payment, 
or an increase in a payment. These VA 
payments are currently treated as 
pension payments and, under 
§ 416.1121(a). as income for SSI 
purposes. 

In the case of Summy v. Schweiker, 
68a F.2d 1233 (1982), the Ninth Circuit 
Court of Appeals held that these 
additional VA pajrments represented 
reimbursement for medical expenses, 
and, therefore, were not income under 
§ 416.1109(a). This section, which 
exempted third party reimbursement for 
medical expenses from income, was 
subsequently revised and now appears 
at § 416.1103(a). We are adding VA 
payments resulting from unusual 
medical expenses at § 416.1103(a)(7) to 
the list of medical care or services that 
are excluded from the definition of 
income. By doing this, we are 
recognizing that the nature of such 
payments is analogous to that of other 
forms of medical care or services that 
are currently not income under 
§ 416.1103(a). 

While the proposed regulatory change 
will generally beneHt SSI recipients, it 
may result in reduced benefits or 
ineli^bility for a small number of SSI 
recipients. Under section 1614(f) of the 
Act, the income and resources of 
spouses and parents who are not 
eligible for SSI are considered to the 
extent determined by the Secretary as 


the income and resources of their 
spouses and children who live with 
them and are eligible for SSI benefits. 
We do not count any of the income of an 
ineligible spouse or parent who receives 
payments from a needs-based public 
income maintenance program because 
to do so would defeat the purpose of 
such a program. Under current policy, 
VA payments resulting from unusual 
medical expenses are considered needs- 
based public income maintenance 
payments, and we do not count under 
SSI deeming rules any income of an 
ineligible spouse or parent which was 
counted or excluded in figuring these 
payments (see 20 CFR 416.1161(a)(2)). 
Under the proposed regulatory change. 
VA payments resulting from unusual 
medical expenses will be considered 
reimbursement for medical expenses 
and not pension payments. For an 
individual who receives only such 
payments, receipt of such payments will 
no longer preclude our counting as 
income to the SSI recipient part of the 
income of an ineligible spouse or parent 
used in computing such payment. 

Example: 

Jenny, a disabled child who is eligible for 
SSI benefits, lives with her father. Mr. 

Morton, who received both a VA pension 
based on need and a title 11 Social Security 
benefit. In determining how much income to 
deem, none of Mr. Morton's title II benefit 
was considered income deemable to Jenny 
because the VA had already counted Mr. 
Morton’s title II benefit In figuring the amount 
of his VA pension payment. In January 1987. 
Mr. Morton reported an increase in his title II 
benefit to the VA and the amount of the 
increase precluded him from receiving further 
VA pension payments. Because no VA 
pension payment was being made. Mr. 
Morton's title II benefit was deemable as 
income to Jenny, resulting in a reduction of 
her SSI payment. In December 1987, Mr. 
Morton filed an annual report with the VA 
reflecting both his title II income and 
evidence of his payment of unusual medical 
expenses. The VA recomputed his income for 
the period January 1987 through December 
1987 based on the evidence of unusual 
medical expenses and issued him a one-time 
payment. Under current policy, we would 
recalculate Jenny's SSI payment for the 
period January 1987 through December 1987 
in order not to deem to Jenny any of Mr. 
Morton's title II benefit used by the VA in 
determining a needs-based pension payment. 
However, under the proposed regulatory 
change, for deeming purposes, we would not 
recalculate Jenny's SSI benefit and would 
continue to consider Mr. Morton's title II 
benefit for the period January 1987 through 
December 1987 as income available to Jenny. 
The VA payment resulting from unusual 
medical expenses would no longer be 
considered a public income-maintenance 
payment so we would not exclude any 


income used in calculating it but instead we 
would consider the payment reimbursement 
for medical expenses and not income. 

The above description describes how 
we propose to apply the Suitimy 
decision nationwide under the SSI 
program. This change in the treatment of 
VA payments for unusual medical 
expenses will also affect how eligibility 
is determined under the Medicaid 
program under title XIX of the Act. 

One of the principles inherent in the 
Medicaid statute is to apply the 
methodologies and treatment of income 
of the cash assistance programs such as 
SSI in determining eligibility under the 
Medicaid program. Thus, in defining 
income for Medicaid eligibility purposes 
the SSI treatment of VA payments for 
unusual medical expenses would be 
applied. 

However, under the Medicaid 
program there is another determination 
subsequent to and separate from the 
eligibility process in which certain 
individuals (such as those in medical 
institutions) must apply certain amounts 
of their income toward the costs of 
medical care. This determination, 
referred to as the post-eligibility 
process, is peculiar to the Medicaid 
program and does not have a parallel 
under SSI. Under the post-eligibility 
process an individual's total available 
income, including amounts which are 
not counted in the eligibility process, is 
considered in reducing the Medicaid 
payments for the costs of medical care. 
Under the Medicaid post-eligibility 
process, the VA payments resulting from 
unusual medical expenses are counted 
as income and considered available to 
be applied to the costs of medical care. 
This is consistent with the purpose of 
the Medicaid program and its basic 
principle of being medical payor of last 
resort, and in that context considering 
all available resources before providing 
medical assistance. This is also 
consistent with existing Federal 
Medicaid policy for treatment of another 
VA payment related to aid and 
attendance. That is, VA aid and 
attendance payments though not 
counted in determining SSI and, thus, 
Medicaid eligibility, are counted in the 
Medicaid post-eligibility process under 
the Health Care Financing 
Administration’s (HCFA’s) 
interpretation of existing regulations. 

We are therefore proposing revisions 
to the Medicaid regulations on post¬ 
eligibility in order to make certain that 
the Medicaid regulations clearly reflect 
its longstanding policy on treatment of 
these VA payments, i.e., that these VA 
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payments will continue to be considered 
income for post-eligibility purposes 
although they may not be considered 
income for Medicaid eligibility purposes. 

The Medicaid program, as payor of 
last resort may not reimburse for those 
medical expenses which are subject to 
reimbursement by a third party such as 
the VA. Additionally, under the 
Medicaid “medically needy'* program an 
individual's incurred medical expenses 
are considered in determining the 
individual's Medicaid eligibility 
(referred to as the spenddown process). 
See Federal regulations at 42 CFR 
435.831. However, where the incurred 
medical expenses are subject to 
payment by a third party, they may not 
be considered in determining Medicaid 
medically needy eligibility under the 
spenddown process. To the extent that 
the VA payments resulting from unusual 
medical expenses represent a third 
party payment, the medical expenses 
associated with the VA payment would 
not be reimbursable under Medicaid nor 
would they be applicable in the 
medically needy spenddown process. 

Finally, under section 1902(f] of the 
Act, States have the option in 
determining Medicaid eligibility of aged, 
blind, and disabled individuals, of 
applying more restrictive pro\d8ion8 
than used under the SSI program so long 
as those provisions are no more 
restrictive than the provisions contained 
in the State's January 1,1972, Medicaid 
State plan. Thus, States choosing to 
cover individuals under section 1902(0 
of the Act may still be permitted to 
coimt VA payments resulting from 
unusual medical expenses in 
determining Medicaid eligibility, so long 
as those States would have counted 
such income under their January 1,1972, 
State plan. 

Regulatory Procedures 
Executive Order no, 12291 

The Secretary has determined that 
this is not a major rule under Executive 
Order 12291 because it does not meet 
any of the threshold criteria for a major 
rule. Therefore, a regulatory impact 
analysis is not required. 

Regulatory Flexibility Act 

We certify that these regulations, if 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities because they 
affect only individuals. Therefore, a 
regulatory flexibility analysis as 
provided in Pub. L 96-354, the 
Regulatory Flexibility Act, is not 
required. 


Paperwork Reduction Act of 1980 

These regulations impose no 
additional reporting and recordkeeping 
requirement necessitating clearance by 
the Office of Management and Budget 

(Catalog of Federal Domestic ABsistance 
Program No. 13.807, Supplemental Security 
Income Program; 13.714, Medical Assistance 
Program] 

List of Subjects 

20 CFR Part 416 

Administrative practice and 
procedure. Aged. Blind, Disability 
benefits. Public assistance programs. 
Supplemental Security Income. 

42 Parts 435 and 436 

Aid to families with Dependent 
children, Grant programs-health, 
Medicaid, Supplemental Security 
Income (SSI). 

Dated: April 11,1988 
Dorcas R. Hardy, 

Commissioner of Social Security 
William L Roper, 

Administrator, Health Care Financing 
Administration. 

Approved: May 23.1988. 

Otis R. Bowen, 

Secretary of Health and Human Services. 

TITLE 20—EMPLOYEES’ BENEFITS 

CHAPTER 111—SOCIAL SECURITY 
ADMINISTRATION, HHS 

PART 416—SUPPLEMENTAL 
SECURITY INCOME FOR THE AGED, 
BLIND, AND DISABLED 

Subpart K—Income 

Part 418 of title 20 of the Code of 
Federal Regulations is proposed to be 
amended as follows: 

1. The authority citation for Subpart K 
of Part 416 continues to read as follows: 

Authority; Secs. 1102,1602,1611,1612,1613, 
1614(1), 1621, and 1631 of the Social Security 
Act; 42 U.S.C. 1302,1381a. 1382,13828,1832b. 
1382c(Q. 1382j. and 1383; Sec. 211 of Pub. L 
93-66, 87 StaL 154; Sec. 2639 of Pub. L 98-369. 
98 Stat. 1144. 

2. In § 416.1103, a new paragraph 
(a](7] is added to read as foUows: 

$416.1103 What la not Income. 
***** 

(a) * * * 

(7) Payments from the Veterans 
Administration resulting from unusual 
medical expenses. 

***** 


TITLE 42—PUBUC HEALTH 

CHAPTER IV—HEALTH CARE FINANCING 
ADMINISTRATION, HHS 

Subchapter C—Medical Aaaletance 
ProQrama 

PART 435-EUGIBILITY IN THE 
STATES, DISTRICT OF COLUMBIA 
AND THE NORTHERN MARIANA 
ISLANDS 

Part 435 of title 42 of the Code of 
Federal Regulations is proposed to be 
amended as follows: 

1. The authority citation for Part 435 
continues to read as follows: 

Authority: Sec. 1102 of the Social Security 
Act [42 U.S.C. 1302]. 

2. In $ 435.725, paragraph (c) is revised 
to read as follows: 

$ 43S.725 Post-eligibility treatment of 
income and resources of institutlonaltzed 
individuals: Application of patient Income 
to the cost of care. 

***** 

(c) Required deductions. In reducing 
its payment to the institution, the agency 
must deduct the following amounts, in 
the following order, from the 
individual's total income, as determined 
under paragraph (e) of this section. For 
purposes of the post-eligibility process, 
income includes all amounts that are 
considered to be income for purposes of 
eligibility, whether counted or 
disregarded. It also includes payments 
made directly to the individual under a 
Federal, State, or local government 
program for medical or remedial care or 
social services, which are not 
considered to be income for purposes of 
eligibility, e.g.. Veterans Administration 
payments for aid and attendance or 
resulting from unusual medical 
expenses. 

***** 

3. In $ 435.726, paragraph (c) is revised 
to read as follows: 

$ 435.726 Post-eiiglblHty treatment of 
income and resources of Individuals 
receiving home and community-based 
services furnished under a waiver. 
Application of patient Income to the cost of 
care. 

***** 

(c) In reducing its payment for home 
and community-based services, the 
agency must deduct the following 
amounts, in the following order, from the 
individual's total income (including 
amounts disregarded in determining 
eligibility). For purposes of the post¬ 
eligibility process, income includes all 
amounts that are considered to be 
income for purposes of eligibility, 
whether counted or disregarded. It also 
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includes payments made directly to the 
individual under a Federal, State, or 
local government program for medical or 
remedial care or social services, which 
are not considered to be income for 
purposes of eligibility, e.g.. Veterans 
Administration payments for aid and 
attendance or resulting from unusual 
medical expenses. 

* • • * * 

4. In § 435.733, paragraph (c) is revised 
to read as follows: 

§ 435.733 Post-eilgiblllty treatment of 
income and resources of Institutionalized 
individuals: Application of patient Income 
to the cost of care. 

• * • « « 

(c) Required deductions. The agency 
must deduct the follovdng amounts, in 
the following order, from the 
individual’s total income, as determined 
under paragraph (e) of this section. For 
purposes of the post-eligibility process, 
income includes all amounts that are 
considered to be income for purposes of 
eligibility, whether counted or 
disregarded. It also includes payments 
made directly to the individual under a 
Federal, State, or local government 
pro^am for medical or remedial care or 
social services, which are not 
considered to be income for purposes of 
eligibility, e.g.. Veterans Administration 
payments for aid and attendance or 
resulting from unusual medical 
expenses. 

***** 

5. In S 435.735, paragraph (c) is revised 
to read as follows: 

§ 435.735 Post-eligibility treatment of 
income and resources of Individuals 
receiving home and community-based 
services furnished under a waiver. 
Application of patient Income to the cost of 
care. 

***** 

(c) In reducing its payment for home 
and community-based services, the 
agency must deduct the following 
amounts, in the following order, from the 
individual's total income (including 
amounts disregarded in determining 
eligibility). For purposes of the post¬ 
eligibility process, income includes all 
amounts that are considered to be 
income for purposes of eligibility, 
whether counted or disregarded. It also 
includes payments made directly to the 
individual under a Federal, State, or 
local government program for medical or 
remedial care or social services, which 
are not considered to be income for 
purposes of eligibility, e.g., Veterans 
Administration payments for aid and 
attendance or resulting from unusual 
medical expenses. 


6. In § 435.832, paragraph (c) is revised 
to read as follows: 

§ 435.832 Post-eligibility treatment of 
Income and resources of institutionattzed 
individuals: Application of patient income 
to the cost of care. 

***** 

(c) Required deductions. The agency 
must deduct the folllowing amounts, in 
the following order, from the 
individual's total income, as determined 
under paragraph (e) of this section. For 
purposes of the post-eligibility process, 
income includes all amounts that are 
considered to be income for purposes of 
eligibility, whether counted or 
disregarded. It also includes payments 
made directly to the individual under a 
Federal, State, or local government 
program for medical or remedial care or 
social services, which are not 
considered to be income for purposes of 
eligibility, e.g.. Veterans Administration 
payments for aid and attendance or 
resulting from unusual medical 
expenses. 

***** 

PART 436—ELIGIBILITY IN GUAM, 
PUERTO RICO, AND THE VIRGIN 
ISLANDS 

Part 436 of title 42 of the Code of 
Federal Regulations is proposed to be 
amended as follows: 

1. The authority citation for Part 438 
continues to read as follows: 

Authority: Sec, 1102 of the Social Security 
Act [42 U.S.C. 1302). 

2. In S 436.832, paragraph (c) is revised 
to read as follows: 

§ 436.832 Po8t-«llglbiilty treatment of 
income and resources of Institutionalized 
individuals: Application of patient income 
to the cost of care. 

(c) Required deductions. The agency 
must deduct the following amounts, in 
the following order, from the 
individual's total income as determined 
under paragraph (e) of this section. For 
purposes of the post-eligibility process, 
income includes all amounts that are 
considered to be income for purposes of 
eligibility, whether counted or 
disregarded. It also includes payments 
made directly to the individual under a 
Federal, State, or local government 
program for medical or remedial care or 
social services, which are not 
considered to be income for purposes of 
eligibility, e.g.. Veterans Administration 
payments for aid and attendance or 
resulting from unusual medical 
expenses. 

***** 

[FR Doc. 88-19156 Piled 8-28-88; 8:45 am] 
BrUJNG CODE 4190-11-11 


DEPARTMENT OF THE TREASURY 

Bureau of Alcohol, Tobacco and 
Firearms 

27 CFR Part 19 

(Notice No. 669) 

Labels for Export Spirits 

agency: Bureau of Alcohol, Tobacco 
and Firearms (ATF), Treasury. 
action: Notice of proposed ruelmaking. 

SUMMARY: ATF is proposing to amend 
the regulations in 27 CFR 19.395 to give 
the Director, ATF, the authority to waive 
all or any part of the information (net 
contents, dcohol content, name or trade 
name of the bottler, and kind] required 
to appear on labels for spirits bottled for 
export. Currently, the Director has the 
authority to waive such information 
(except for the "kind" of spirits). This 
proposal would enable distilled spirits 
products intended for exportation to be 
bottled in this country at less than the 
minimum bottling proofs established by 
regulation (27 CFR 5.22) without the 
necessity that the labels for such 
products bear the word "diluted." This 
proposal has no effect on the labeling of 
distilled spirits products intended for 
distribution in the United States. 

DATE: Written comments must be 
received on or before October 24,1988. 
ADDRESS: Send written comments to: 
Chief, Distilled Spirits and Tobacco 
Branch, Bureau of Alcohol. Tobacco and 
Firearms, P.O. Box 385, Washington, DC 
20044-0385 Attn: Notice No. 669. 

FOR FURTHER INFORMATION CONTACT. 
Robert Petrangelo or Colleen Then, 
Distilled Spirits and Tobacco Branch, 
Bureau of Alcohol, Tobacco and 
Firearms, Washington, DC 20226 (202- 
566-7531). 

SUPPLEMENTARY INFORMATION: 
Background 

ATF has received a petition, dated 
April 12,1988, filed by Delta 
Consultants, Inc., Washington, DC. The 
petition requests that ATF revise the 
provisions of § 19.395 so that the 
Director, ATF, would have the authority 
to waive all information normally 
required to appear on labels for export 
spirits. 

Currently, § 19.395 provides as 
follows: 

"All bottles containing spirits bottled 
for export shall have securely affixed 
thereto a label showing the following: 

(a) Kind of spirits; 

(b) Proof or percent-alcohol-by¬ 
volume of the spirits: 
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(c) Net contents, unless the markings 
on the bottle indicate such contents: and 

(d) The name (or, if desired, the trade 
name) of the bottler. 

The bottler may place on the label any 
additional information that he may 
desire if it is not inconsistent with the 
required information. The label 
information may be stated in the 
language of the country to which the 
spirits are to be exported provided the 
proprietor maintains on file an English 
translation of the information. The net 
contents and proof may be stated in the 
units of measurement of the foreign 
country provided the proprietor 
maintains a record of the equivalent 
units as they would be required to be 
expressed if bo (tied for domestic 
constimption. The Director may waive 
the requirement of showing any of the 
information required by this section, 
other than the kind of spirits, upon a 
showing that the countiy to which the 
spirits are to be exported prohibits the 
showing of such information.** § 19.11 
provides the “kind of spirits’* means the 
class and type of spirits as prescribed in 
27 CFR Part 5. § 5.22 establishes 
standard of identity requirements for 
various kinds of distilled spirits 
products and includes in such standards 
the requirement that certain types of 
products (brandy, rum, gin, vo^a, 
whisky, etc.) be bottled at not less than 
80 proof. AIT Ruling 75-32,1975 ATF 
CLB. 32, provides that if such products 
are bottled at less than the minimum 
bottling proof, the products must bear a 
label showing the word ''diluted”. The 
word "diluted” is considered to be part 
of the required class and type 
desi^ation (the “kind” of spirits). 

This proposal, if adopted, would 
authorize exportation of distilled spirits 
products such as vodka, rum, gin. 
whisky and brandy at less than the 80 
proof required under the applicable 
standard of identity without placing the 
word "diluted” on the labels for the 
export products. The petitioner 
maintains that the word "diluted” is 
believed to be repugnant to consumers 
and results in rejection of the product in 
foreign markets. 

The petitioner claims that in many 
countries there is a substantial 
consumer preference for lower proof 
spirits products, and this preference is 
recognized through lower minimum 
bottling proofs for particular kinds of 
spirits products. They further claim that 
in order to be competitive in these 
markets. American producers must now 
export their spirits in bulk so that the 
products may be bottled below United 
States minimum proofs without the 
necessity to include the word "diluted” 
on the label. This type of export 


operations results in loss of Ameican 
jobs, decreased use of domestic 
products and raw materials, and 
deterioration in the balance of trade. 

Discussion 

ATF invites comments on any aspect 
of this proposal; however, we 
specifically invite your comments on the 
following issues: 

1. Will lower proof products bearing a 
standard of identity which requires 
higher proof if bottled for domestic 
consumption adequately represent 
American products overseas? 

2. Will American statements of age 
and origin be as meaningful as they are 
now? 

3. Will the maintenance of two 
bottling proof standards (one domestic, 
one foreign) damage or adversely 
influence the distinctive product status 
of bourbon abroad? 

Executive Order 12291 

In compliance with Executive Order 
12291, 46 FR 13193 (1981). ATF has 
determined that this proposal is not a 
major rule since it will not result in: 

(a) An annual effect on the economy 
of $100 million or more; 

(b) A major increase in cost or prices 
for consumers, individual industries. 
Federal, State, or local government 
agencies, or geographic regions; or 

(c) Significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States based 
enterprises to compete with foreign 
based enterprises in domestic or export 
markets. 

Regulatory Flexibility Act 

The provisions of the Regulatory 
Flexibility Act relating to an initial and 
final regulatory flexibility analysis (5 
U.S.C. 603, 604) are not applicable to this 
proposal because the notice of proposed 
rulemaking, if promulgated as a final 
rule, will not have a significant 
economic impact on a substantial 
number of small entities. The proposal 
will not impose, or otherwise cause, a 
significant increase in reporting, 
recordkeeping, or other compliance 
burdens on a substantial number of 
small entities. The proposal is not 
expected to have significant secondary 
or incidental effects on a substantial 
number of small entities. 

Accordingly, it is hereby certified 
under the provisions of Section 3 of the 
Regulatory Flexibility Act (5 U.S.C. 
605(b)), that this notice of proposed 
rulemaking, if promulgated as a final 
rule, will not have a significant 
economic impact on a substantial 
number of small entities. 


Participation 

ATF request comments from all 
interested persons. All comments 
received on or before the closing date 
will be carefully considered. Comments 
received after that date will be given the 
same consideration if It is practical to 
do so, but assurance of consideration 
cannot be given except as to comments 
received on or before the closing date. 

ATF will not recognize any material 
as confidential. Comments may be 
disclosed to the public. Any material 
which the commenter considers to be 
confidential or inappropriate for 
disclosure should not be included in the 
comment. The name of the person 
submitting the comment is not exempt 
from disclosure. 

During the comment period, any 
person may request an opportunity to 
present oral testimony at a public 
hearing. However, the Director reserves 
the right, in light of all circumstances, to 
determine if a public hearing is 
necessary. 

Disclosure 

Copies of this notice, the petition, and 
the written comments will be available 
for public inspection during normal 
business hours at: ATF Reading Room, 
Disclosure Branch. Room 4406, Ariel 
Rios Federal Building. 1200 
Pennsylvania Avenue, NW., 

Washington. DC. 

Drafting Information 

The authors of this document are 
Robert Petrangelo and Colleen Then. 
Distilled Spirits and Tobacco Branch, 
Bureau of Alcohol, Tobacco and 
Firearms. 

List of Subjects in 27 CFR Part 19 

Administrative practice and 
procedure. Alcohol and alcoholic 
beverages. Authority delegations, 
Claims. Chemicals. Customs duties and 
inspection. Electronic funds transfers. 
Excise taxes. Exports. Gasohol, Imports. 
Labeling, Liquors, Packaging and 
containers. Puerto Rico. Reporting and 
recordkeeping requirements. Research. 
Security measures. Spices and 
flavorings. Surety bonds. 

Transportation. Virgin Islands, 
Warehouses, Wine Authority and 
Issuance. 

PART 19—DISTILLED SPIRITS 
PLANTS IS AMENDED AS FOLLOWS: 

Paragraph 1. The authority citation for 
27 CFR Part 19 continues to read as 
follows: 

Authority; 19 U.S.C. 81.1311; 28 U.S.C. 5001. 
5002. 5004-5006. 5008. 5041. 5061. 5062. 5066. 
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5101. 5111-5113, 5171-6173. 5175. 5176. 5176- 
5181. 5201-5204. 5206-5207. 5211-5215. 5221- 
5223. 5231. 5232. 5235, 5236, 5241-5243. 52n- 
5273. 5301, 5311-5313. 5382, 537a 5373. 5501- 
5505, 5551-5555. 5559, 5561. 5562, 5601. 5612, 
5682, 6001 . 6065, 6109.6302,6311,667a 7510, 
7805; 31 U.S.C. 9301, 0303.0304, 630a 

{19.395 [Amendedl 

Par. 2. Section 19.395 is amended by 
adding the following new last sentence 
to the undesignated paragraph following 
paragraph (d) to read as follows: 

* • • • * 

(d) * * • With respect to kind of 
spirits, the Director may waive the 
designation required by 27 CFR 5.22, if 
the proposed designation is in 
accordance with the rules of the 
countries to which such product is to be 
exported. 

(Sec. 201, Pub. L 85-859. 72 Slat. 135a ai 
amended 1394. as amended (26 U.S.C 5201. 
5301)) 

Signed: July 17,1988, 

Stephen £. Higgins, 

Director, 

Approved: August 2.1988. 

Salvatore R. Martoche, 

Acting Assistant Secretary, (Enforcement). 

[FR Doc. 88-19153 Filed 8-23-88; 8:45 am] 
BILUNO CODE 4S10-31^ 


DEPARTMENT OF LABOR 

Mine Safety and Health Administration 

30 CFR Parts 7,25, and 75 

Multiple-Shot Blasting Units, 

Ventilation Safety Standards for 
Underground Coal Mines; Extension of 
Comment Period 

AGENCY: Mine Safety and Health 
Administration, Labor. 

ACTION: Proposed rules; extension of 
comment periods.. 

summary: The Mine Safety and Health 
Administration (MSHA) is extending the 
period for public comment regarding the 
Agency's proposed rules for ventilation 
for underground coal mines in 30 CFR 
Pari 75, an d multiple-shot blasting units 
in 30 CFR Parts 15 and 25 in response to 
requests from the mining community. 
dates: Written comments on the 
proposed rule for ventilation in 
underground coal mines must be 
received on or before September 2,1988, 
and written comments on the proposed 
rule for multiple-short blasting units 
must be received on or before 
September 9,1988. 

ADDRESS: Send comments to the Office 
of Standards. Regulations and 
Variances; MSHA; Room 631; Ballston 


Tower No. 3; 4015 Wilson Boulevard; 
Arlington, Virginia 22203. 

FOR FURTHER INFORMATION CONTACT: 
Patricia W. Silvey, Director, Office of 
Standards, Regulations and Variances, 
MSHA. phone (703) 235-1910. 
SUPPLEMENTARY INFORMATION: On 
January 27,198a MSHA published in the 
Federal Register (53 FR ^82) a proposed 
rule to revise existing ventilation 
standards for underground coal mines. 
On May 12,198a MSHA published in 
the Federal Register (53 FR 16872) a 
Notice of Public Hearings which stated 
that the record would remain open until 
July 22.1988, for the submission of post¬ 
hearing comments. However, in 
response to requests from the minin g 
community at the public hearings, 

MSHA extended the comment period to 
August la 1988. Due to further requests 
from the mining community, MSHA is 
extending the comment period to 
September 2.1988. All interested parties 
are encouraged to submit their 
comments prior to that date. 

On June 22, 198a MSHA published in 
the Federal Register (53 FR 23506) a 
proposed rule which would implement 
new procedures for testing and approval 
of multiple-short blasting units used in 
underground coal mines and in certain 
metal and nonmetal mines. Due to 
requests from the mining community, 
MSHA is extending the comment period 
for the proposed rule to September 9, 
1988. All interested parties are 
encouraged to submit comments prior to 
that date. 

David C. 074eal, 

Deputy Assistant Secretary for Mine Safety 
and Health. 

Date: August 19,1988. 

[FR Doc. 88-19199 FUed 8-23-88; 8:45 am] 
BILUNO CODE 461(M3-M 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 180 
(OPP-300191; FRL-3432-9J 

Biologically Processed Animal Waste 
Material 

AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Proposed rule. 

SUMMARY: This dociiment proposes that 
biologically processed animal waste 
material be exempted from the 
requirement of a tolerance when used as 
an inert ingredient (carrier) in pesticide 
formulations applied to growing crops 
only. This proposed regulation was 
requested by Leede Products, Inc. 


date: Written comments, identified by 
the document control number [OPP- 
300191], must be received on or before 
September 23.1988. 

ADDRESS: By mail, submit comments to: 
Program Management and Support 
Division (TS-757C), Office of Pesticide 
Programs, Environmental Protection 
Agency, 401 M St., SW., Washington. 
DC 20460. 

In person, deliver comments to: 
Registration Support and Emergency 
Response Branch, Registration 
Division (TS-767C), Environmental 
Proteciton Agency, Rm. 716, CM # 2, 
1921 Jefferson Davis Highway. 
Arlington, VA 22202, (703)-557-7700. 
Information submitted as a comment 
concerning this document may be 
claimed confidential by marking any 
pari or all of that information as 
"Confidential Business Information" 
(CBI). Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR Part 2. A 
copy of the comment that does not 
contain CBI must be submitted for 
inclusion in the public record. 
Information not marked confidential 
may be disclosed publicly by EPA 
without prior notice to the submitter. All 
written comments will be available for 
public inspection in Rm. 246 at the 
address given above from 8 a.m. to 4 
p.m., Monday through Friday, excluding 
legal holidays. 

FOR FURTHER INFORMATION CONTACT. 

By mail: Kerry B. Leifer, Registration 
Support and Emergency Response 
Branch. Environmental Protection 
Agency, 401 M St., SW., Washington, 
DC 20460. 

Office location and telephone number 
Registration Support and Emergency 
Response Branch, Rm. 716, CM # 2, 
1921 Jefferson Davis Highway, 
Arlington, VA 22202, (703)-557-7700. 
SUPPLEMENTARY INFORAMTION: At the 
request of Leede Products. Inc., the 
Administrator proposes to amend 40 
CFR 180.1001(d) by establishing an 
exemption from the requirement of a 
tolerance for biologically processed 
animal waste material when used as a 
carrier in pesticide formulations applied 
to growing crops only. 

Inert ingredients are all ingredients 
that are not active ingredients as 
defined in 40 CFR 162.3(c). and include, 
but are not limited to. the following 
types of ingredients (except when they 
have a peslicidal efficacy of their own): 
solvents such as alcohols and 
hydrocarbons; surfactants such as 
polyoxyethylene polymers and fatty 
acids; carriers such as clay and 
diatomaceous earth; thickeners such as 
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carrageenan and modified cellulose; 
wetting and spreading agents; and 
propellants in aerosol dispensers and 
emulsifiers. The term "inert” is not 
intended to imply nontoxicity; the 
ingredient may or may not be 
chemically active. 

Preambles to proposed rulemaking 
documents of this nature include the 
common or chemical name of the 
substance under consideration, the 
name and address of the firm making 
the request for the exemption, and 
toxicological and other scientific bases 
used in arriving at a conclusion of safety 
in support of the exemption. 

Name of inert ingredient Biologically 
processed animal waste material. 

Name and address of requestor. Leede 
Products. Inc., P.O. Box 368, London, OH 
43140. 

Bases for approval of biologically 
processed animal waste material. 1. 
Biologically processed animal waste 
material is considered by EPA to be a 
"minimal risk" inert ingredient; it is 
essentially an organic humus builder- 
like material. 

2. Analysis of the biologically 
processed waste material (produced by 
the thermophilic digestion of poultry or 
cattle manure) Indicate acceptable 
levels of heavy metal and pathogenic 
microorganism [E. Coli and Salmonella) 
contamination. 

3. Bllogically processed animal 
materials are cleared for feed uses by 
various state regulatory agencies. 

EPA has initiated new review 
procedures for tolerance exemptions for 
inert ingredients. Under these 
procedures the Agency conducts a 
review of the data base supporting any 


prior clearances, the data available in 
the scientific literature, and any other 
relevant data. Based on a review of such 
data, the Agency has determined that no 
additional test data will be required to 
support this regulation. Based on the 
above information and review of its use. 
it has been found that when used in 
accordance with good agricultural 
practices this ingredient is useful and 
does not pose a hazard to humans or the 
environment. In conclusion, the Agency 
has determined that the proposed 
amendments to 40 CFR Part 180 will 
protect the public health. It is therefore 
proposed that the regulations be 
established as set forth below. 

Any person who has registered or 
submitted an application for registration 
of a pesticide under the Federal 
Inse cticid e. Fungicide, and Rodenticide 
Act (FIFRA), as amended, that contains 
this inert ingredient may request within 
30 days after publication of this 
document in the Federal Register that 
this rulemaking proposal be referred to 
an Advisory Committee in accordance 
with section 408(e] of the Federal Food. 
Drug, and Cosmetic Act. 

Interested persons are invited to 
submit written comments on the 
proposed regulation. Comments must 
bear a notation indicating both the 
subject and the petition and document 
control number [OPP-300191]. All 
written comments filed in response to 
this proposal will be available for 
inspection in the Registration Support 
and Emergency Response Branch at the 
address given above from 8 a.m. to 4 
p.m., Monday through Friday, except 
legal holidays. 


The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L 96- 
354, 94 Stat. 1164, 5 U.S.C. 601-612). the 
Administrator had determined that 
regulations establishing new tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance 
requirements do not have a significant 
economic impact on a substantial 
number of small entities. A certification 
statement to this effect was published in 
the Federal Register of May 4, 1981 (46 
FR 24950). 

list of Subjects in 40 CFR Part 180 

Administrative practice and 
procedure. Agricultural commodities. 
Pesticides and pests. 

Dated: August 12,1988. 

Edwin F. Tinsworth, 

Director, Registration Division^ Office of 
Pesticide Programs. 

Therefore, it is proposed that Part 180 
be amended as follows: 

PART 180—[AMENDED] 

1. The authority citation for Part 180 
continues to read as follows: 

Authority: 21 U.S.C 34da. 

2. Section 180.1001(d) is amended by 
adding and alphabetically inserting the 
inert ingredient, to read as follows: 

§ 180.1001 Exemptions from the 
requirement of a tolerance. 

« « • * * 

(d) * “ 
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Inert ingredients 

Limits 

Uses 


BK>k>gically processed an^al waste material (produced by the thermophUfc (figestion of cattle and poultry E. CoH and Saimonoffa free; heavy Carrief. 

metal content not to exceed the fol¬ 
lowing 


Metal 


Concentration 

(ppm) 


As_ 

Cd. 

Cu- 

Cd_ 

Hg- 

Se_ 


^5 

2.0 

14 

17 

0.1 

0.2 


[FR Doc. 8ft-18950 Filed 8-23-88; 8:45 am] 
BILLING CODE 4560-60-11 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Agency for Toxic Substances and 
Disease Registry 

42 CFR Part 90 

Health Assessments and Health 
Effects Studies of Hazardous 
Substances Releases and Facilities 

AGENCY: Agency for Toxic Substances 
and Disease Registry (ATSDR), Public 
Health Service, Department of Health 
and Human Services. 
action: Notice of proposed rulemaking. 

summary: This rule proposes 
regulations at Part 90 of Title 42 of the 
Code of Federal Regulations (42 CFR 
Part 90). The Comprehensive 
Environmental Response. 

Compensation, and Liability Act 
(CERCLA) (42 U.S.C. 9604(i)) requires 
ATSDR to conduct health assessments 
for all sites on or proposed for inclusion 
on the National Priorities List, as 
established by the Environmental 
Protection Agency. In addition, CER(nj\ 
authorizes ATSDR to perform health 
assessments in response to requests 
from the public and to conduct various 
types of health effects studies of 
releases of hazardous substances. This 
notice proposes regulations under which 
ATSDR will conduct health assessments 
and related health eH^ects studies. Also 
included in the proposed regulation are 
procedures for persons to request 
ATSDR to conduct health assessments, 
as well as rules pertaining to the 
development of administrative records 
for ATSDR health assessments and 
health effects studies and cost recovery 
accounting. 


date: Comments must be received on or 
before October 24,1988. 
address: Written comments in 
response to this notice should bear the 
docket control number ATSDR-5. and 
should be submitted to: Georgi Jones, 
Director, Office of External Affairs. 
Agency for Toxic Substances and 
Disease Registry, Chamblee 28 South, 
16(X) Clifton Road, Atlanta, Georgia 
30333, 

SUPPLEMENTARY INFORMATION: The 

Superfund Amendments and 
Reauthorization Act (SARA) (Pub. L. 99- 
499) became effective on October 17, 
1986. This law, which extends and 
amends the Comprehensive 
Environmental Response, 

Compensation, and Liability Act of 1980 
(CER(XA) (42 U.S.a 9601 etseg.l 
greatly expanded the responsibilities 
and mandates of the Agency for Toxic 
Substances and Disease Registry 
(ATSDR). ATSDR was originally created 
by section 104(i) of CERCLA (42 U.S.C. 
9604(i)) and is responsible for 
conducting various types of research 
and other activities related to the health 
effects of hazardous substances. Section 
110 of SARA amended Section 104(i) of 
CERCLA to authorize the Administrator 
of ATSDR to conduct a wide range of 
health-related activities pertaining to the 
release of hazardous substances. 

Among other thii^s, section 14(i) of 
CERCLA now requires that the 
Administrator of ATSDR: 

1. Conduct a health assessment by 
December 10.1988 of all sites on or 
proposed for inclusion on the 
Environmental Protection Agency’s 
(EPA) National Priorities List (NPL) as of 
October 17,1986; 

2. Conduct a health assessment of all 
sites newly proposed for inclusion on 
the NPL witliin one year of being 
proposed for inclusion; 

3. Respond to requests by interested 
persons to conduct a health assessment 


where individuals have been exposed to 
a hazardous substances where the 
probable source of the exposure is a 
release, as defined in CERCLA; and 

4. Where appropriate, conduct a wide 
variety of health effects studies to 
determine whether there exists a risk to 
human health as a result of exposure to 
hazardous substances. 

The primary purpose of this proposed 
regulation is to set forth general 
procedures which ATSDR will follow in 
determining when and how to conduct 
health assessments and related health 
effects studies. In addition to CERCLA 
authorized health assessments and 
health effects studies, this regulation 
also applies to ATSDR health 
assessment activity under the Resource 
Conservation and Recovery Act (RCRA) 
(42 U.S.C 6939a(c)). RCRA authorizes 
ATSDR to conduct a health assessment, 
at the request of EPA or a State with an 
authorized State program, at a landhll or 
surface impoundment covered by the 
Act. RCRA also allows members of the 
public to submit to ATSDR evidence of 
releases of or exposure to hazardous 
substances from such RCRA facilities. 

This proposal also contains provisions 
pertaining to the establishment of 
administrative records for ATSDR 
health assessments and health effects 
studies, for tracking costs of these 
studies for cost recovery purposes, and 
for safeguarding trade secret and other 
confidential information. 

This proposed regulation is not 
intended to provide a detailed scientihc 
statement of the many factors ATSDR 
will consider when conducting a health 
assessment. ATSDR will issue a general 
policy document which will discuss in 
detail internal ATSDR procedures for 
conducting these assessments and the 
scientific factors to be reviewed by the 
agency. The regulation now proposed is 
to establish a general procedural 
framework for the conduct of health 
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assessments and related ATSDR health 
effects studies. When Hnalized. this 
regulation will expand upon and replace 
an earlier ATSDR policy statement 
''Interim Procedures for Requesting 
Health Assessments" which was 
published in 52 FR 45.018 (November 24. 
1987). 

The proposed regulation specifically 
defines "health assessment" and "health 
effects study." A "health assessment" is 
the evaluation of data and information 
on the release of hazardous substances 
into the environment in order to: assess 
any current or future impact on public 
health, develop health advisories or 
other recommendations, and identify 
studies or actions needed to evaluate 
and mitigate or prevent human health 
effects. A health assessment often relies, 
in whole or in part upon data provided 
to ATSDR by ^A, although other 
parties will be permitted to submit 
relevant data to ATSDR for 
consideration. Under some 
circumstances when complete 
environmental or other data are lacking 
or are incomplete. ATSDR may 
determine that it will be necessary to 
conduct further health assessment for a 
site or facility as the data become 
available. 

A major purpose of a health 
assessment is to determine the need for 
health effects studies at a site to assess 
further any current or future risks to 
public health. A health assessment, 
therefore, can be viewed as the first 
formal level of ATSDR public health 
review at any site where there is a 
release of hazardous substances. The 
results of a health assessment are 
critical to any determination of a need 
to conduct further, more extensive 
health effects studies at a particular site. 
ATSDR health assessments will be 
based upon factors such as the nature, 
concentration, toxicity, and extent of 
contamination at a site, the existence of 
potential pathways for human exposure, 
the size and nature of the community 
likely to be exposed, and any other 
information available to ATSDR which 
is relevant to a determination of 
potential risks to public health. 

Based upon the findings of a health 
assessment. ATSDR may determine it 
necessary to conduct more 
comprehensive health effects studies at 
a site. "Health effects studies" are 
research, investigations, or studies 
performed by ATreDR to evaluate health 
effects of hazardous substances at 
specific sites. Examplies of health 
effects studies include epidemiological 
studies, disease and exposure registries, 
and health surveillance programs. 


Normally health effects studies will be 
largely based upon data gathered 
directly by ATSDR or its agents 
specifically for study purposes. ATSDR 
will, however, consider data submitted 
by other parties, such as EPA, State and 
local health departments, and private 
entities when conducting health 
assessments and any health effects 
studies. 

ATSDR may issue a public health 
advisory based on the findings of a 
health assessment, health effects study 
or other ATSDR involvement. The public 
health advisory is a statement 
containing a finding that a release poses 
a signiffcant risk to human health and 
recommending measures to be taken to 
reduce exposure and eliminate or 
substantially mitigate the significant risk 
to human health. 

The proposed regulation establishes a 
procedure for interested persons to 
request that ATSDR conduct a health 
assessment at speciBc facilities and 
releases. ATSDR does not intend to 
adopt a restrictive interpretation of this 
statutory provision by limiting the type 
of entity which can make such a request. 
It is ATSDR’s intention to consider all 
requests for health assessments on their 
merits. The proposal speciffes the 
minimum information required to be 
contained in a request for a health 
assessment as well as indicating what 
other type of information would be 
useful to ATSDR in deciding whether to 
conduct a health assessment. 

When otherwise not required to 
conduct a health assessment. ATSDR 
will conduct a health assessment when 
there is a reasonable basis for such an 
action. In making such a discretionary 
determination, ATSDR will consider 
factors such as whether individuals 
have been exposed to hazardous 
substances, the location, concentration, 
and toxicity of the hazardous 
substances, the potential for further 
human exposure, the recommendations 
of other governmental agencies, and 
other ATSDR priorities. While ATSDR is 
not required to conduct a health 
assessment in response to such requests, 
the proposed regulation reaffirms the 
agency’s responsibility under CERCLA 
to provide a written explanation to the 
requestor if a health assessment is not 
conducted. 

ATSDR intends to work closely with 
EPA and States in coordinating and 
conducting health assessments and 
related health effects studies. The 
proposed regulation, for instance, 
specifies that EPA and applicable State 
agencies will be notified of all requests 


for health assessments received from 
interested persons as well as the results 
of all ATSDR health effects studies. In 
most cases, much of the data relied upon 
by ATSDR in conducting health 
assessments will have been gathered by 
EPA through its preliminary 
assessments, site investigations, or 
remedial investigations. However, 
ATSDR recognizes that other parties, 
such as State and local government 
agencies, as well as private groups and 
individuals, may have pertinent 
information related to speciHc sites. 

The proposed regulation states that 
ATSDR will notify specific parties, such 
as government agencies and certain 
private parties, of its intention to 
conduct a health assessment. For 
instance, ATSDR will routinely notify 
the owner or operator of a facility if that 
Information is readily available. ATSDR 
does not intend to conduct extensive 
searches for owners or operators of 
facilities unless that information is 
available from such sources as EPA. 
State or local agencies, or site 
inspections. Accordingly, it is likely that 
in the case of an abandoned site, few if 
any private potentially responsible 
parties would be notified of ATSDR's 
intention to conduct a health 
assessment 

One purpose of the notification of 
various parties is to gather as much 
relevant information as possible 
concerning a site of concern. In 
situations where little or no data are 
available for a specific site which is to 
be the subject of a health assessment, 
ATSDR retains the right under the 
proposed regulation to arrange for 
sampling or other data gathering at a 
facility or release for the limited purpose 
of determining the existence of current 
or potential health problems. 

The proposal specifies that the 
administrative record for an ATSDR 
health assessment and health effects 
study shall include, at a minimum, the 
final report of the assessment or study, 
nonconfidential data upon which the 
report is based, the protocol for the 
study, the list of external peer reviewers 
of the study, their comments, and 
ATSDR’s response to the comments. The 
proposed regulation also permits 
ATSDR to include in its administrative 
record any other documents which are 
determined to be appropriate. These 
provisions are not intended to be a 
substitute for or conflict with 
administrative record requirements 
established by EPA for specific 
Superfund sites. EPA retains the 
authority to establish its own 
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administrative records, although it is 
likely that EPA will include ATSDR’s 
administrative record for its health 
assessments and health effects studies 
in the EPA administrative record for 
specific sites. In addition, interested 
parties may comment directly to EPA 
concerning ATSDR health assessments 
and health effects studies. EPA may, at 
its discretion, include these comments in 
its administrative record for each 
specific site. 

In amending CERCLA, SARA makes it 
clear that the costs of ATSDR health 
assessments and health effects studies 
are response costs which are 
recoverable from responsible parties. 
The proposed regulation specifies that 
ATSDR will compile documentation to 
support cost recovery actions for its 
studies. Where appropriate, this 
documentation will be forwarded to the 
appropriate EPA regional ofHce for cost 
recovery purposes. 

Paperwork Reduction Act: 

The information collection 
requirements contained in this notice of 
proposed rulemaking have been 
approved by the Office of Management 
and Budget under section 3507 of the 
Paperwork Reduction Act of 1980 and 
assigned a control number as follows: 
section 90.4—0MB control number 
0920-0204. 

Cost Regulatory Analysis: 

The Secretary has determined, in 
accordance with Executive Order 12291, 
that this rule will not constitute a 
"major” rule and therefore is not subject 
to the regulatory impact analysis 
requirements of the Order. Major rules 
are those which impose a cost on the 
economy of $100 million or more a year 
and have certain other economic 
impacts. 

This rule will not have a significant 
impact on small businesses; therefore, 
preparation of a regulatory flexibility 
analysis is not required. 

List of Subjects in 42 CFR Part 90 

Hazardous substances, Public health. 

For the reasons stated in the 
preamble, Subchapter H, consisting of 
Part 90, is proposed to be added, as set 
forth below, to Title 42 of the Code of 
Federal Regulations. 

Dated: May 10.1986. 

Robert E. Windom, 

Assistant Secretary for Health. 

Approved: August 4.1988. 

Otis R. Bowen, 

Secretary. 


SUBCHAPTER H—HEALTH ASSESSMENTS 
AND HEALTH EFFECTS STUDIES OF 
HAZARDOUS SUBSTANCES RELEASES 
AND FACILITIES 


PART 90—ADMINISTRATIVE 
FUNCTIONS, PRACTICES, AND 
PROCEDURES 

Secs. 

90.1 Purpose and applicability. 

90.2 De^tions. 

90.3 Procedures for requesting health 
assessments. 

90.4 Contents of requests for health 
assessments. 

90.5 Acting on requests. 

90.6 Notification of determination to 
conduct a health assessment in response 
to a request from the public. 

90.7 Conduct of health assessments and 
health effects studies. 

90.8 Public health advisory. 

90.9 Notice and commment period. 

90.10 Reporting of results of health 
assessments and health effects studies. 

90.11 Confidentiality of information. 

90.12 Administrative record. 

90.13 Documentation and cost recovery. 

Authority: 42 U.S.C. 9615; 42 U.S.C. 

6939a(c). 

§ 90.1 Purpose and applicability. 

The provisions of this part set forth 
the policies and procedures of the 
Agency for Toxic Substances and 
Disease Registry (ATSDR) with repect to 
its conduct of health assessments and 
health effects studies under section 
104(i) of the Comprehensive 
Environmental Response, 
Compenstation, and Liability Act, as 
amended by the Superfund Amendments 
and Reauthorization Act of 1986, and 
section 3019 of the Resource 
Conservation and Recovery Act. These 
provisions apply to ATSDR, as well as 
its contractors and agents, such as other 
Federal agencies and States carrying out 
health assessments or health effects 
studies pursuant to agreements with 
ATSDR. 

§90.2 Definitions. 

“Administrator” means the 
Administrator of the Agency for toxic 
Substances and Disease Registry or 
designee. 

“ATSDR” means the Agency for Toxic 
Substances and Disease Registry, Public 
Health Service, U.S. Department of 
Health and Human Services. 

“CERCLA” means the Comprehensive 
Environmental Response, 

Compensation, and Liability Act of 1980 
(42 U.S.C. 9601 et seq., Pub. L. No. 96- 
520), as amended by the superfund 
Amendments and Reauthorization Act 
of 1986 (Pub. L No. 99-499). 


“EPA” means the U.S. Environmental 
Protection Agency. 

“Facility" is defined in 42 U.S.C. 
9601(9). 

“Hazardous substance” is defined in 
42 U.S.C. 9601(14). In addition, the 
Administrator, pursuant to 42 U.S.C. 
9604(i)(18), in carrying out his or her 
responsibilities under CERCLA, may 
treat a pollutant or contaminant as a 
hazardous substance. 

“Health assessment” means the 
evaluation of data and information on 
the release of hazardous substances into 
the environment in order to: Assess any 
current or future impact on public 
health, develop health advisories or 
other recommendations, and identify 
studies or actions needed to evaluate 
and mitigate or prevent human health 
effects. 

“Health effects study” means reseach, 
investigaiton, or study performed by 
ATSDR to evaluate health effects of 
hazardous substances at specific sites. 
This term includes, but is not limited to, 
epidemiological studies, exposure and 
disease registries, and health 
surveillance programs. This term does 
not Include health assessments. 

“Owner or operator” is defined in 42 
U.S.C. 9601(20). 

“Peer review” means review for 
scientific quality by a panel consisting 
of no less than three nor more than 
seven members, who shall be 
disinterested scientific experts selected 
by the administrator of ATSDR on the 
basis of their reputation for scientific 
objectivity and the lack of institutional 
ties with any person involved in the 
conduct of the study or research under 
review. 

“Person” means an individual, firm, 
corporation, association, partnership, 
consortium, joint venture, commerical 
entity, United States Government State, 
municipality, commission, political 
subdivision of a State, or any interstate 
body. 

“Pollutant or contaminant” is defined 
in 42 U.S.C. 9601(33). 

“Public health advisory” is a 
statement by ATSDR containing a 
finding that a release poses a significant 
risk to human health and recommending 
measures to be taken to reduce 
exposure and eliminate or substantially 
mitigate the significant risk to human 
health. 

“Release” is defined in 42 U.S.C. 
9601(22). 

§ 90.3 Procedures for requesting health 
assessments. 

(a) ATSDR will accept requests to 
perform health assessments for a 
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particular facility or release from any 
person or group of persons. 

(b) All requests to ATSDR to perform 
health assessments should be addressed 
to: Associate Administrator, Agency for 
Toxic Substances and Disease Registry, 
Chamblee, Building 27,1600 Clifton 
Road, N.e!, Atlanta, GA 30333. 

S 90.4 Contents of requests for health 
assessments. 

(a) Each request for a health 
assessment shall contain: 

(1} The name, address (including zip 
code], and telephone number of the 
requestor 

(2) The organization or group the 
requestor represents, if any: 

(3) The name, location, and 
description of the facility or release of 
concern; 

(4) A statement providing information 
that individuals have been exposed to a 
hazardous substance and that the 
probable source is a release; 

(5) A statement requesting ATSDR to 
perform a health assessment 

(b) In his or her discretion, the 
Administrator may decide not to require 
the preceding information be submitted 
with a request for a health assessment 

(c) Each request for a health 
assessment should include, where 
possible: 

(1) Any other information pertaining 
to the facility or release, such as the 
nature and amount of the hazardous 
substances of concern; 

(2) Potential pathways for human 
exposure, including a description of the 
media contaminated (e.g. soil, 
groundwater, air, etc.); 

(3) The demographic natiu^ and 
proximity of the potentially affected 
human population; 

(4) Other Federal, State, or local 
governmental agencies which were 
notified or investigated the facility or 
release. 

S 90.5 Acting on requests. 

(a) Upon receipt of a request for a 
health assessment submitted under this 
part, ATSDR will determine whether or 
not there is a reasonable basis to justify 
conducting a health assessment. ATSDR 
will base this determination on, among 
other factors: 

(1) Whether individuals have been 
exposed to a hazardous substance, for 
which the probable source of such 
exposure is a release; 

(2) The location, concentration, and 
toxicity of the hazardous substances; 

(3) TTie potential for further human 
exposure: 

(4) The recommendations of other 
governmental agencies; 


(5) The ATSDR resources available 
and other ATSDR priorities, such as its 
responsibilities to conduct other health 
assessments and health efiects sudies. 

(b) Where appropriate, ATSDR will 
request information from other Federal, 
State, and local governmental agencies 
pertaining to a facility or release which 
is the subject of a request from an 
interested person to ATSDR to conduct 
a health assessment, 

(c) The requestor will be notified in 
vyniting of ATSDR’s determination that 
either a health assessment will be 
performed, a health assessment will not 
be performed, or that further information 
concerning the facility or release is 
required before a decision can be made 
whether a health assessment will be 
performed. 

(d) If a health assessment is not 
initiated in response to a request from 
an interested person, ATSDR shall 
provide a written explanation to the 
requestor of why a health assessment is 
not appropriate. 

§ 90.6 Notification of determination to 
conduct a health assessment In response 
to a request from the public. 

(a) Following a determination by 
ATSDR to conduct a health assessment 
in response to a request from an 
interested person. ATSDR shall notify, 
at a minimum, the following parties of 
its intent to perform a health 
assessment. 

(1) The U.S. Environmental Protection 
Agency; 

(2) The appropriate State government 
environmental agency; 

(3) The appropriate State and local 
health departments; 

(4) The requestor. 

(5) The owner or operator of the 
facility of concern, if that information is 
readily available to ATSDR; 

(b) In its discretion, ATSDR may 
notify any other persons which it feels 
may be affected by the release or have 
information pertaining to the release. 

§ 90.7 Conduct of health assessments and 
health effects studies. 

(a) Any interested person or persons 
may submit data or information to 
ATSDR for it to consider in its conduct 
of a health assessment or a health 
effects study. In performing a health 
assessment or a health effects study, 
ATSDR will consider data and 
Information it has independently 
generated or received from other parties, 
such as EPA, other Federal agencies. 
State and local governmental agencies, 
businesses, citizen organizations, and 
community groups. 

(b) ATSDR may determine it is 
necessary to conduct a site visit in 


connection with a health assessment or 
health effects study. The ATSDR 
representative may allow the 
participation of any person in the site 
visit which he or she, in his or her 
discretion, determines will aid in the 
conduct of the health assessment or 
health effects study. 

(c) In the event that the Information 
necessary to perform a health 
assessment or health effects study is not 
readily available from other sources. 
ATSDR may arrange for sampling or 
additional data gathering at a facility or 
release for the limited purpose of 
determining the existence of current or 
potential health problems. 

§ 90.6 PubUc health advisory. 

ATSDR may issue a public health 
advisory based on the findings of a 
health assessment, health effects study, 
or other ATSDR involvement. 

S 90.9 Notice and comment period. 

Following internal review by ATSDR 
and external peer review of a draft 
report of a health effects study. ATSDR 
will publish a notice that the draft report 
is available for public review and 
comment. At a minimum, the notice 
shall be published in at least one 
newspaper of general distribution in the 
locale where the study was conducted. 
The notice shall describe how copies of 
the draft report of the health effects 
study can be obtained and set a 
reasonable time period for interested 
persons to submit comments concerning 
the study. ATSDR may, in its discretion, 
respond in writing to comments it 
receives. 

§ 90.10 Reporting of results of health 
assessments and health effects studies. 

(a) ATSDR shall provide a report of 
the results of a health assessment or 
health effects study to EPA. the 
appropriate State and local 
governmental agencies, any person 
requesting ATSDR to conduct the study, 
and parties potentially responsible for 
the release, where known. In addition, 
such reports shall be available to the 
general public upon request. 

(b) In the event that ATSDR or its 
representatives conduct medical 
examinations of individuals in the 
course of a health effects study and the 
examination reveals a positive 
significant medical finding, the 
individual, and a physician if designated 
by the individual, will be promptly 
notified of that significant medical 
finding of ATSDR. 

(c) A summary of the findings of all 
medical examinations for each 
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individual will be sent by ATSDR to that 
individual. 

(d) All studies and results of research 
conducted under this part (other than 
health assessments) shall be reported or 
adopted only after appropriate peer 
review. 

§ 90.11 Confidentiality of Information. 

(a) ATSDR shall consider any medical 
information in individually identifiable 
form to be confidential information and 
shall release such information only in 
accordance with the Privacy Act (5 
U.S.C. 552a} or other applicable Federal 
law. 

(b) As provided under section 
104(e)(7) of CERCLA, any records, 
reports, or information obtained 

any person under this section shall be 
available to the public, except that upon 
a showing satisfactory to ATSDR by any 
person that records, reports, or 
information, or particular part thereof 
(other than health or safety effects 
data), to which any officer, employee, or 
representative of ATSDR has access 
under this part if made public would 
divulge information entitled to 
protection under the Trade Secrets Act 
(18 U.S.C. 1905). such information or 
particular portion thereof shall be 
considered confidential in accordance 
with the purposes of that section, except 
that such record, report document, or 
information may be disclosed to other 
officers, employees, or authorized 
representatives of the United States 
concerned with carrying out statutorily 
mandated duties. 

(c) In submitting data to ATSDR. a 
person may designate the data which 
such person believes is entitled to 
protection under this section and submit 
such designated data separately from 
other data submitted under this part. A 
designation under this paragraph shall 
be made in writing to the Administrator. 
However, should ATSDR at any time 
question such designation, not less than 
15 days notice to the person submitting 
the information shall be given of the 
intention to remove such trade secret 
designation from such information. The 
persem may submit a request to the 
Administrator to reconsider this 
intention and may provide additional 
information in support of the trade 
secret designation. The Administrator 
shall notify the person in writing of the 
decision which will become effective no 
sooner than 15 days after the date of 
such notice. 

S 90.12 Administrative record. 

(a) ATSDR shall maintain an 
administrative record of all health 
assessments and health effects studies. 
"Hie Administrator shall, in his or her 


discretion, determine the contents of the 
administrative record. At a minimum, 
the administrative record shall include: 

(1) The final ATSDR report of the 
health assessment or health effects 
study; 

(2) Nonconfidential data and other 
information upon which that report is 
based or whi^ was considered by 
ATSDR; 

(3) Nonconfidential data or other 
information submitted by interested 
persons pertaining to the health 
assessment or health effects study; 

(4) The protocol for the health effects 
study; 

(5) A list of the individuals 
responsible for external peer review of 
the report of a health effects study, their 
comments, and ATSDR's response to the 
comments. 

(6) For health effects study, the notice 
announcing the availability of a draft 
report for public review and comment, 
all comments received in response to the 
notice, and any responses to the 
comments by ATSDR. 

(b) The administrative record may 
contain a confidential portion which 
shall include all information determined 
to be confidential by the Administrator 
under this part. 

(c) The Administrator may determine 
other documents are appropriate for 
inclusion in the administrative record 
for health assessments or health effects 
studies. 

(d) Predecisional documents, 
including draft documents, are not 
documents upon which ATSDR bases its 
conclusions in health assessments or 
health effects studies, and are not 
usually included in the administrative 
record. 

(e) The administrative record for 
ATSDR health assessments and health 
effects studies will be available for 
review, upon prior request, at ATSDR 
headquarters in Atlanta. Georgia. 

S 90.13 Documentation and coat recoveiy. 

(a) During all phases of ATSDR health 
assessments and health effects studies, 
documentation shall be completed and 
maintained to form the basis for cost 
recovery, as specified in section 107 of 
CERCLA. 

(b) Where appropriate, the 
information and reports compiled by 
ATSDR pertaining to costs shall be 
forwarded to the appropriate EPA 
regional office for cost recovery 
purposes. 

[FR Doc. 88-19154 Filed 8-23-88; 8:45 am] 
BtLUNQ CODE 4160-70-iy| 


DEPARTWIENT OF TRANSPORTATION 

Research and Special Programs 
Administration 

49 CFR Parts 192,193, and 195 

[Docket PS-102, Notice 3) 

Control of Drug Use in Natural Gas, 
Liquefied Natural Gas and Hazardous 
Liquid Pipeline Operations 

agency: Office of Pipeline Safety (OPS), 
RSPA. 

ACTION: Notice of public hearing. 

SUMMARY: This notice announces a 
second public hearing on proposed rules 
concerning the use of proUbited drugs 
by persons engaged in sensitive safety 
and security-related functions involving 
pipeline facilities. The purpose of this 
hearing is to receive oral statements 
from interested persons who did not 
participate in the August 17,1988, 
hearing. 

OATES: This public hearing will be held 
from 1:00 p.m. to 5:00 p.m.. September 0. 
1988. Persons should give notice of their 
intent to make oral statements by 
September 1,1988. 

ADDRESS: This public hearing will be 
held at the Department of 
Transportation. Nassif Building. 400 
Seventh Street. SW,, Washington, DC in 
Room 3442-3446. 

FOR FURTHER INFORMATION CONTACT: 

Requests to make a statement should be 
directed to Linda Graver, Office of 
Pipeline Safety, Research and Special 
Programs Administration, U.S. 
Department of Transportation. 400 
Seventh Street. SW., Washington, DC 
20590. (202) 360-1840. Questions 
concerning the subject matter of the 
notice should be directed to Cesar De 
Leon using the same address and 
telephone number. 

SUPPLEMENTARY INFORMATION: RSPA 
recently published a notice of proposed 
rulemaking regarding the use of 
prohibited drugs by persons who 
perform sensitive safety and security- 
related functions involving gas, liquefied 
natural gas. or hazardous liquid pipeline 
facilities that are subject to the safety 
standards in 49 CFR Part 192, Part 193, 
or Part 195 (53 FR 25892, July a 1988). 

The proposed rules would apply to 
operators of these pipeline facilities 
(other than operators of master meter 
systems). 

Under the proposed rules, each 
operator would have to establish and 
conduct a written drug testing plan 
covering its own employees and those of 
contractors. Testing would be conducted 
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prior to employment, after an accident, 
randomly, and based on reasonable 
cause. Operators also would be required 
to have an Employee Assistance 
Program to provide education and 
training about drugs. 

RSPA held a public hearing at the 
Dallas/Fort Worth Airport Marriott 
Hotel in Irving, Texas on August 17, 

1988. The Notice of that public hearing 
was published in the Federal Register on 
July 14,1988 (53 FR 26615). 

RSPA received many valuable oral 
statements at that hearing, and believes 
that a second public hearing is 
warranted so that others might speak 
who did not participate in the August 17 
hearing. A copy of the transcript of that 
hearing will be placed in the docket on 
or about September 1.1988. Tlie 
transcript will be available for review in 
Room 8426, Nassif Building, 400 Seventh 
Street. SW., Washington. DC 20590. 

The procedures announced for the 
August 17 hearing will generally apply 
to this second hearing. The hearing will 
be chaired by the Administrator of 
RSPA. and Co>chaired by the Director of 
OPS. The hearing will be open to the 
public subject to the space available. 

The hearing will be informal, not a 
judicial or evidentiary type of hearing. 
Participants will not be permitted to 
cross examine persons presenting oral 
statements, although the hearing officer 
or RSPA staff may ask clarifying 
questions. 

Interested persons will have an 
opportunity to present oral statements. 
Because of the time limitation, 
preference in speaking will be provided 
to those who did not participate in the 
August 17 hearing. The time allowed for 
statements will be at the discretion of 
the hearing officer, and a speakers 
roster will be available at the hearing 
room. After initial oral statements have 
been presented, those who wish to make 
rebuttal statements may, if time permits, 
be given an opportimity to do so in the 
same order in which the initial 
statements were made. The hearing will 
be recorded by a court reporter. A 
transcript of the hearing will be included 
in the docket as part of the record of this 
rulemaking proceeding. Persons who 
wish to purchase a copy of the transcript 
should contact the court reporter 
directly. Further procedures for 
conducting the hearing will be 
announced by the hearing officer at the 
beginning of the hearing. 

Persons who wish to make oral 
statements at the hearing should notify 
the person whose name appears above 
under “FOR FURTHER INFORMATION 
CONTACT* not later than September 1, 


1988. Late requests will be accepted 
only if the statements can be made 
during the allotted hearing time. Please 
give your name and the organization you 
represent, if any. Indicate the amount of 
time that is requested for your initial 
oral statement. Requests for more than 
15 minutes of initial speaking time must 
be justiHed. Requests for special display 
equipment will not be granted. 

Persons who wish to submit written 
statements in addition to their oral 
presentation may do so at the hearing. 

At least twenty-five copies should be 
available for distribution. Persons who 
wish to submit written statements 
without participating in the hearing may 
do so by sending them in duplicate to 
the Dockets Unit, Room 8417, Office of 
Pipeline Safety. Research and Special 
Programs Administration, U.S. 
Department of Transportation, 400 
Seventh Street, SW., Washington. DC 
20590. Such submissions must be 
received before the close of the period 
for public comment on the proposed 
rules, September 6,1988. 

Authority: 49 App. U.S.C. 1672,1804, and 
2202; 49 CFR 1.53. 

Issued in Washington, DC, on August 19. 
1988. 

Richard L Beam, 

Director, Office of Pipeline Safety, 

(FR Doc. 88-19182 Filed 8-23-88; 8:45 am) 
BJLUNO CODE 4910-40-li 


DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 658 

Shrimp Rshery of the Gulf of Mexico 

agency: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
action: Notice of availability of a 
fishery management plan amendment 
and request for comments. 

summary: NOAA issues this notice that 
the Gulf of Mexico Fishery Management 
Council (Council) has resubmitted 
Amendment 4 to the Fishery 
Management Plan for the Shrimp 
Fishery of the Gulf of Mexico (FMP) for 
review by the Secretary of Commerce 
(Secretary). Comments are invited from 
the public on the amendment and other 
related documents. 

date: Comments will be accepted until 
September 19,1988. 

ADDRESSES: Send comments to Michael 
E. Justen, Southeast Region. NMFS, 


94509 Koger Boulevard, St. Petersburg, 
FL 33702. 

Copies of Amendment 4, the 
environmental assessment, and the 
supplemental regulatory impact review 
are available from the Gulf of Mexico 
Fishery Management Council, Lincoln 
Center, Suite 881, 5401 West Kennedy 
Boulevard, Tampa. FL 33809. 

FOR FURTHER INFORMATION CONTACT: 
Michael E. )usten (Plan Coordinator), 
813-^93-3722. 

SUPPLEMENTARY INFORMATION: 

Amendment 4 to the FMP was prepared 
under the Magnuson Fishery 
Conservation and Management Act, 
which requires the Secretary, upon 
receiving an FMP or amendment, to 
publish a notice that the FMP or 
amendment is available for public 
review and comment. The Secretary will 
consider the public comments in 
determining the approvability of this 
amendment. 

Amendment 4 identifies additional 
problems that have developed in the 
hshery and revises the objectives of the 
FMP accordingly. The annual review 
process for the Tortugas sanctuary is 
simplified, and the Council and the 
Director, Southeast Region, NMFS, 
review deadline for the Texas closure is 
exended to February 1. White shrimp 
taken in the EEZ are to be landed in 
accordance with a State’s size 
possession regulations to provide 
consistency and facility of enforcemt?nt 
with the State of Louisiana. This latter 
action is to be implemented at such time 
that Louisiana provides for an incidental 
catch of undersized white shrimp in the 
fishery for seabobs. The habitat section 
of the FMP is also updated. Proposed 
regulations for this amendment will be 
published within 10 days. 

NOAA published a notice of 
availability on December 15,1987 (52 FR 
47615) outlining the purpose of 
Amendment 4 and inviting the public to 
comment. The Secretary returned 
Amendment 4 to the Council, however, 
because the socioeconomic analysis of 
the proposed measures was inadequate. 
NOAA published a notice (53 FR 266. 
January 6,1988) withdrawing 
Amendment 4 and inviting the public to 
send comments to the Council while the 
amendment was being revised. 

(16 U.S.C. 1801 etseq.) 

Dated: August 19.1988. 

Richard H. Schaefer, 

Director of Office of Fisheries Conservation 
and Management, National Marine Fisheries 
Service. 

[FR Doc, 88-19157 Filed 8-19-88; 1:26 pm) 
BILLINO CODE 3310-22-M 
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DEPARTMENT OF AGRICULTURE 

Forms Under Review by Office of 
Management and Budget 

August 19.1988. 

The Department of Agriculture has 
submitted to 0MB or review the 
following proposals for the collection of 
infonnation under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35] since the last list was 
published. This list is grouped into new 
proposals, revisions, extensions, or 
I reinstatements. Each entry contains the 
following information: 

(1) Agency proposing the information 
collection; (2) Title of the information 
collection; (3) Form number(s), if 
applicable; (4) How often the 
infonnation is requested; (5) Who will 
be required or asked to report; (6) An 
estimate of the number of responses; (7) 
An estimate of the total number of hours 
needed to provide the information; (8) 

An indication of whether section 3504(h) 
of P.L 96-511 applies: (9) Name and 
telephone number of the agency contact 
person. 

Questions about the items in the 
listing should be directed to the agency 
person named at the end of each entry. 
Copies of the proposed forms and 
supporting documents may be obtained 
from: Department Clearance Officer, 
USDA, OIRM, Room 404-W Admin. 

Bldg.. Washington. DC 20250. (202) 447- 
2118. 

Comments on any of the items listed 
should be submitted directly to; Office 
I Infonnation and Regulatory Affairs. 
OfTice of Management and Budget. 
Washington. DC 20503, Attn: Desk 
Officer for USD A. 

u ooticipate commenting on a 
I submission but find that preparation 
I time will prevent you fit)m doing so 
P^romptly. you should advise the OMB 
I Desk Officer of your intent as early as 
[possible. 


Revision 

• Farmers Home Administration 
Form FmHA 1962-1, Agreement for the 

Use of Proceeds/Release of Chattel 
Security 
FmHA 1962-1 
On occasion 

Individuals or households: Farms; 

130,000 responses: 42.900 hours 
Jack Holston 202-382-9736 

• Farmers Home Administration 
7 CFR1951-A, Account Servicing 

Policies 
On occasion 

Individuals or households: Farms: 
Businesses or other for-profit; Small 
businesses or organizations; 130 
responses: 33 hours 
Jack Holston 202-382-9736 

• Agricultural Marketing Service 
Valencia Oiganges Grown in Arizona 

and Designated Part of California, 
Marketing Order No. 908 
Recordkeeping: On occasion: Weekly; 
Annually 

Farms: Businesses or other for-profit; 

134,766 responses: 17.998 hours 
Virginia M. Olson. (202) 447-5057 

New Collection 

• Farmers Home Administration 

7 CFR 1951-S. Farmer Program Account 
Servicing Policies 
FmHA 1951-39.1951-39A 
On occasion 

Individuals or households; State or local 
governments: Farms; Businesses or 
other for-profib Small businesses or 
oiganizatlons: 338,533 responses: 
150,082 hours 

Jack Holston 202-382-9736 
Extension 

• Agricultural Cooperative Service 
Annual Survey of Farmer Cooperatives 

and Questionnaire to Identify Farmer 
Cooperatives 
ACS-13. ACS-14A, B. C 
Annually; Other once per cooperative 
Businesses or other for-profit: Small 
businesses or organizations: 5,150 
responses; 1,455 hours 
Ralph M. Richardson, 202-853-7096. 
Donald E. Hukber, 

Acting Departmental Clearance Officer, 

[FR Doc. 88-19212 Filed 8-23-88: 8:45 am) 
BILUNQ CODE 1410-01-M 


Food and Nutrition Service 

National Advisory Council on Maternal, 
Infant and Fetal Nutrition; Meeting 

Pursuant to the Federal Advisory 
Committee Act (Pub. L 92-463). 
announcement is made of the following 
Council meeting: 

Date and Time: September 14-16, 

1988, 9K)0 a.m. 

Place: Lord Baltimore Radisson Hotel 
Baltimore and Hanover Streets, 
Baltimore, Maryland 21201. 

Purpose of Meeting: The Council will 
continue its study of the Special 
Supplemental Food Program for Women, 
Infants and Children (WIC) and the 
Commodity Supplemental Food Program 
(CSFP). 

Agenda: The agenda items will 
include the following; formulation of 
recommendations for the Councils 1988 
report to the President and Congress; 
and general program operations. 
Recommendations for the report will 
address administrative and legislative 
changes for the WIC and CSF Programs. 

Meetings of the Council are open to 
the public. Members of the public may 
participate, as time permits. Members of 
the public may file written statements 
with the Council before or after the 
meeting. 

Persons wishing additional 
information about this meeting should 
contact Sondra Ralph, Supplemental 
Food Programs Division, Food and 
Nutrition Service, U.S. Department of 
Agriculture, Alexandria, Virginia 22302. 
Telephone; (703) 758-3730. 

Date: August 18,1988. 

Anna Kondratas, 

Administrator 

[FR Doa 88-79150 Filed 6-23-88: 8:45 am] 
BUXINQ CODE S410-3(MI 


Forest Service 

Inyo National Forest; Meeting of the 
Mono Basin National Forest Scenic 
Area Advisory Board 

The Mono Basin National Forest 
Scenic Area Advisory Board will meet 
at 9:00 am on September 21,1988 at the 
Presbyterian Church in Lee Vining. 
California. 

The agenda of the meeting will 
include: 
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1. Update on draft MBNFSA 

management plan and DEIS; 

2. Update on visitor center design and 
status; 

3. Update on minor boundary changes; 

4. General business. 

The meeting will be open to the 
public. Persons who wish to attend and 
make oral presentation should notify 
Dennis W. Martin, Forest Supervisor, 
Inyo National Forest. 873 N. Main Street. 
Bishop, California, 93514, Telephone: 
(619) 873-5841. Written statements may 
be filed with the Committee before or 
after the meeting. 

The Committee has established the 
foUoiving rules for public participation: 
After the Board has completed 
discussion of each topic, the public will 
be allowed time for questions or 
comment. 

Date: August 15,1988. 

Dennis W. Martin, 

Forest Supervisor and Chairman, 

[FR Doc. 80-19140 Filed 8-23-88; 8:45 am] 
BILUHQ CODE 3410-11-41 


ARMS CONTROL AND DISARMAMENT 
AGENCY 

The President's General Advisory 
Committee on Arms Control and 
Disarmament; Closed Meeting 

In accordance with the Federal 
Advisory Committee Act, as amended, 
the U.S. Arms Control and Disarmament 
Agency announces the following 
Presidential Committee meeting: 

Name: General Advisory Committee on 
Anns control and Disarmament. 

Date: September 21,1988. 

Time: 0:30 am. 

Place: State Department Building, 
Washington, DC. 

Type of Meeting: Closed. 

Contact William C Golbitz, Executive 
Director. General Advisory Committee on 
Arms Control and Disarmament. Room 5927, 
Washington. DC 20451, (202) 647-5178. 

Purpose of Advisory U.S. Committee: To 
advise the Director of the Arms Control and 
Disarmament Agency on arms control and 
disarmament policy and activities, and from 
time to lime to advise the President and the 
Secretary of State respecting matters 
affecting arms control, disarmament, and 
world peace. 

Agenda: The Committee will review 
specific arms control and related treaty 
issues; and Executive session will be held. 

Reason for closing: The GAC members %vill 
be reviewing and discussing matters 
specifically required by Executive Order to 
be kept secret in the interest of national 
defense and foreign policy. 

Authority to Close Meeting: The closing of 
this meeting is in accordance with a 
determination by the Director of the Arms 


Control and Disarmament Agency dated 
August 16,1988, made pursuant to the 
provisions of Section 10(d) of the Federal 
Advisory Committee Act as amended. 
William). Montgomery, 

Committee Management Officer. 

[FR Doc, 88-19161 Filed 8-23-88; 8;45 am] 

BILUNQ CODE 6S20-32-M 


DEPARTMENT OF COMMERCE 

Agency Information Collections Under 
Review by the Office of Management 
and Budget 

DOC has submitted to OMB for 
clearance the following four proposals 
for collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C.). 

Agency. National Oceanic and 
Atmospheric Administration 
Title: Logbook Family of Forms— 
Separate requests for the Southwest 
Region, Southeast Region, Northeast 
Region and Northwest/Alaskan 
Regions 

Form Numbers: OMB—New numbers 
being requested—^Formerly 0648-0016; 
NOAA—N/A 

Type of Request' Request for approval 
of existing requirements 
Burden: Southwest Region—^17 
respondents: 94 reporting hours; 
average hours per response—.04 
hours. Southeast Region—1,430 
respondents; 4,432 reporting hours; 
average hours per response—.06 
hours. Northeast Region—1,524 
respondents; 1,893 reporting hours; 
average hours per response—.084 
hours. Northwest and Alaskan 
Regions—158 respondents; 1,260 
reporting hours; average hours per 
response—.33 hours 
Needs and Uses: Commercial fishermen 
in specified fisheries are required to 
submit logbooks documenting their 
catch, fislring efiort, and asociated 
economic information. The data are 
used for stock assessments, regulatory 
analyses, and to monitor quotas. 
Affected Public: Businesses or other for- 
profit institutions; small businesses or 
organizations 

Frequency: On occasion, weekly. 

monthly, or by trip 
Respondents Obligation: Mandatory 
OMB Desk Officer: John Griffen, 395- 
7340. 

Copies of the above information 
collection proposals can be obtained by 
calling or writing DOC Clearance 
Officer, Edward Michals, (202) 377-3271. 
Department of Commerce. Room 6622, 
14tli and Constitution Avenue NW., 
Washington, DC 20230. 


Written comments and 
recommendations for the proposed 
information collections should be sent to 
John Griffen. OMB Desk Officer, Room 
3208, new Executive Office Building, 
Washington, DC 20503. 

Dated: August 19,1988. 

Edward Michals, 

Departmental Clearance Officer, Office of 
Management and Organizations. 

[FR Doc. 88-19151 Filed 8-23-88; 8:45 am] 
BILUNQ CODE 3510-CW4I 


Agency Form Under Review by the 
Office of Management and Budget 
(OMB) 

DOC has submitted to OMB for 
clearance the following proposal for 
collection of information imder the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). 

Agency: Bureau of the Census. 

Title: Current Population Survey— 
Control Card. 

Form Number: CPS-1, CPS-260, CPS- 
262. 

Type of Request Revision. 

Burden: 16,500 hours. 

A vg Hours Per Response: .026. 

Needs and Uses: This survey contains 
questions for basic demographic 
descriptions of the survey population. 
These data are used for national and 
subnational estimates, and evaluation of 
other survey results. 

Affected Public: Individuals or 
households. 

Frequency: Monthly. 

Respondents Obligation: Voluntary. 

OMB Desk Officer Francine Picoult 
395-7340. 

Copies of the above information 
collection proposal can be obtained by 
calling or writing DOC Clearance 
Officer, Edward Michals, (202) 377-3271, 
Department of Commerce. Room H6622. 
14th and Constitution Avenue NW., 
Washington, DC 20230. 

Written comments and 
recommendations for the proposed 
information collection should be sent to 
Francine Picoult, OMB Desk Officer. 
Room 3208, New Executive Office 
Building, Washington. DC 20503. 

Dated: August 19,1988., 

Edward Michals, 

Departmental Clearance Officer, Office of 
Management and Organization. 

[FR Doc. 88-19201 Filed 8-23-88; 8:45 am] 
BILLINO CODE 3510-07-M 
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International Trade Administration 
iA-5a8-7071 

Antidumping Duty Order; Granular 
Polytetrafluoroethylene Resin From 
Japan 

action: Notice. 


SUMMARY: In separate investigations 
concerning granular 
polytetrafluoroethylene CPTFE) resin 
from Japan, the United States 
Department of Commerce (the 
Department) and the United States 
International Trade Commission (the 
ITC) have determined that granular 
PTFE resin from Japan is being sold at 
less than fair v alue and that sales of 
granular PTFE resin from Japan are 
materially injuring a U.S. industry. 
Therefore, based on these flndings, all 
unliquidated entries, or warehouse 
withdrawals, for consumption, of 
granular PTFE resin from Japan made on 
or after April 20,1988, the date on which 
the Department published its 
“Preliminary Determination*' notice in 
the Federal Register, will be liable for 
the possible assessment of antidumping 
duties. Further, a cash deposit of 
estimated antidumping duties must be 
made on all such entries, and 
withdrawals from warehouse, for 
consumption made on or after the date 
of publication of this antidumping duty 
order in the Federal Register. 

EFFECTIVE DATE: August 24.1988. 

FOR FURTHER INFORMATION CONTACT: 

Raymond Busen or Louis Apple, Office 
of Investigations, International Trade 
Administration, United States 
Deparment of Commerce. 14th Street 
and Constitution Avenue NW., 
Washington. DC 20230; telephone (202) 
377-3464 or 377-1769. 

SUPPLEMENTARY INFORMATION: The 
product covered by this order is 
granular polytetrafluoroethylene resin, 
filled and unfilled, which is provided for 
in Tariff Schedules of the United States 
(TSUS) item 445.54. The corresponding 
Harmonized System (HS) number is 
3^.61.00. Polytetrafluoroethylene 
dispersions in water and fine powders 
are not covered by this order. 

In accordance with section 735(a) of 
the Tariff Act of 1930, as amended (19 
U.S.C. 1673(a)) (the Act), on June 27. 

1988. the Department made its final 
determination that granular PTFE resin 
from Japan is being sold at less than fair 
value (53 FR 25191. July 5,1988). On 
August 16,1988. in accordance with 
secUon 735(d) of the Act. the ITC 


notified the Department that such 
imports materially injure a U.S. industry. 

Therefore, in accordance with 
sections 736 and 751 of the Act (19 
U.S.C. 1673e and 1675), the Department 
directs United States Customs officers to 
assess, upon further advice by the 
administering authority pursuant to 
section 736(a)(1) of the Act (19 U.S.C. 
1673e(a)(l)), antidumping duties equal to 
the amount by which the foreign market 
value of the merchandise exceeds the 
United States price for all entries of 
granular PTFE resin from Japan. These 
antidumping duties will be assessed on 
all unliquidated entries of granular PTFE 
resin entered, or withdrawn from 
warehouse, for consumption on or after 
April 20,1988, the date on which the 
Department published its “Preliminary 
Determination** notice in the Federal 
Register (53 FR 12968). 

On and after the date of publication of 
this notice. United States Customs 
officers must require, at the same time 
as importers would normally deposit 
estimated duties on this merchandise, a 
cash deposit equal to the estimated 
weighted-average antidumping duty 
margins noted below: 


Manufacturers/producers/exporters 

Weighted- 

average 

margin 

(percent) 

Daikin Industnea, Inc... 

103.00 

Asahi Fhjoropolymers. Inc __ 

51.45 

All others...... 

91.74 


This notice constitutes an 
antidumping duty order with respect to 
granular PTFE resin from Japan, 
pursuant to section 736 of the Act (19 
U.S.C. 1673e) and section 353.48 of the 
Commerce Regulations (19 CFR 353.48). 
We have deleted from the Commerce 
Regulations Annex I of 19 CFR Part 353, 
which listed antidumping duty findings 
and orders currently in effect. Instead, 
interested parties may contact the 
Central Records Unit. Room B-099, 
Import Administration, for copies of the 
updated list of orders currently in effect 
This notice is published in accordance 
with section 736 of the Act (19 U.S.C. 
1673e) and section 353.48 of the 
Commerce Regulations (19 CFR 353.48). 
Joseph A. Spetrini, 

Acting Assistant Secretary for Import 
Administration. 

August 17.1988. 

[FR Doc. 88-19203 Filed 8-23-88; 8:45 am] 
BILUNQ CODE S510-O3-M 


[A-351-601] 

Initiation of Antidumping Duty 
Investigation: Steel Wheels From 
Brazil 

agency: import Administration. 
International Trade Administration, 
Department of Commerce. 

action: Notice. 


summary: On the basis of a petition 
filed in proper form with the U.S. 
Department of Commerce, we are 
initiating an antidumping duty 
Investigation to determine whether 
imports of steel wheels from Brazil are 
being, or are likely to be, sold in the 
United States at less than fair value. We 
are notifying the U.S. International 
Trade Commission (ITC) of this action 
so that it may detemine whether imports 
of this product materially Injure, or 
threaten material injury to. a U.S. 
industry. If this investigation proceeds 
normally, the ITC will make its 
preliminary determination on or before 
September 12.1988. If that determination 
is affirmative, we will make preliminary 
determination on or before January 5, 
1989. 

EFFECTIVE DATE: August 24,1988. 

FOR FURTHER INFORMATION CONTACT: J. 
David Dirstine or Laurie Lucksinger, 
Office of Compliance. International 
Trade Administration, U.S. Department 
of Commerce. 14th Street and 
Constitution Avenue. NW.. Washington, 
DC 20230; telephone: (202) 377-5255. 
SUPPLEMENTARY INFORMATION: 

The Petition 

On July 29,1988, we received a 
petition in proper form filed by Kelsey- 
Hayes Company on behalf of U.S. 
producers of steel wheels. In compliance 
with the filing requirements of 19 CFR 
353.36, petitioner alleges that imports of 
finished steel wheels are being, or are 
likely to be, sold in the United States at 
less than fair value within the meaning 
of section 731 of the Tariff Act of 1930, 
as amended (the Act), and that these 
imports materially injure, or threaten 
material Injury to, a U.S. Industry. 

The petitioner has alleged that it has 
standing to file the petition. Specifically, 
the petitioner has alleged that it is an 
interested party as defined under 
section 771(9)(C) of the Act and that it 
has filed the petition on behalf of the 
U.S. industry manufacturing the 
products that are subject to this 
investigation. 

If any interested party as described 
under paragraph (C), (D), (E), or (F) of 
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section 771(9) of the Act wishes to 
register support of or opposition to this 
petition, please file written notification 
with the Commerce oHicial cited in the 
“For Further Information Contacf* 
section of this notice. 

United States Price and Foreign Market 
Value 

Petitioner based U.S. price on price 
quotes for steel wheels delivered to 
original equipment manufacturers in the 
United States. Petitioner deducted 
foreign inland freight, foreign 
warehousing, ocean freight and 
insurance. U.S. duty, U.S. inland freight, 
U.S. warehousing, brokerage and 
handling charges, and inventory 
carrying cost. 

Petitioner based foreign market value 
on price quotes for steel wheels 
delivered to original equipment 
manufacturers in the Bra^ian domestic 
market. Petitioner deducted the value 
added tax (VAT) on steel wheels. 

Based upon a comparison of United 
States price and foreign market value, 
petitioner alleges dumping margins of 
73.67 percent. 

Initiation of Investigation 

Under section 732(c) of the Act. we 
must determine, within 20 days after a 
petition is fried, whether it sets forth the 
allegations necessary for the initiation 
of an antidumping duty investigation 
and whether it contains information 
reasonably available to the petitioners 
supporting the allegations. 

We examined the petition on steel 
wheels from Brazil and found that it 
meets the requirments of section 732(b) 
of the Act. Therefore, in accordance 
with section 732 of the Act we are 
initiating an antidumping duty 
investigation to determine whether 
imports of steel wheels from Brazil are 
bei^, or are likely to be, sold in the 
United States at less than fair value. If 
our investigation proceeds normally, we 
will make our preliminary determination 
by January 5,1989. 

Scope of Investigation 

The United States has developed a 
system of tarifr classifreation based on 
the international harmonized system of 
Customs nomenclature. Pending 
adoption of this Harmonized System 
(HS). we will be providing both the 
appropriate Tariff Schedules of the 
United States Anotated (TSUSA) item 
numbers and the appropriate HS item 
numbers with our product descriptions 
on a test basis. As with the TSUSA, the 
HS item numbers are provided for 
convenience and Customs purposes. The 
ivritten description remains dispositive. 


We are requesting petitioners to 
include the appropriate HS item 
number(s) as well as the TSUSA item 
number(s) in all new petitions fried with 
the Department. A reference copy of the 
proposed HS schedule is available for 
consultation at the Central Records 
Unit, Room B-099, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue NW.. Washington, DC 20230. 
Additionally, all Customs offreers have 
reference copies and petitioners may 
contact the Import Specialist at their 
local Customs office to consult the 
schedule. 

The products covered by this 
investigation are steel wheels consisting 
of a disc and a rim either welded or 
riveted together, having a diameter not 
less than 13 inches nor greater than 16.5 
inches, designed to be mounted with 
both tube type and tubeless pneumatic 
tires generally for use on passenger 
automobiles, light trucks and other 
vehicles, as currently provided for under 
TSUSA item number 692.3230 and 
currently classifrable under HS item 
number 8708.70.80. 

Notification of ITC 

Section 732(d) of the Act requires us 
to notify the ITC of this action and to 
provide it with the information we used 
to arrive at this determination. We will 
notify the ITC and make available to it 
all nonprivileged and nonproprietary 
information. We will allow the ITC 
access to all privileged and business 
proprietary information in our files, 
provided it confirms in writing that it 
will not disclose such information either 
publicly or under administrative 
protective order without written consent 
of the Assistant Secretary of Import 
Administration. 

Preliminary Determination by ITC 

The ITC will determine by September 
12,1988 whether there is a reasonable 
indication that imports of steel wheels 
from Brazil materially injure, or threaten 
material injury to, a U.S. industry. If its 
determination is negative, the 
investigation will terminate; otherwise, 
it will proceed according to the statutory 
and regulatory procedures. 

This notice is published pursuant to section 
732{cK2)of the Act. 
loseph A. Spetrini, 

Acting Assistant Secretary for Import 
Administration. 

Date: August 17.1988. 

(FR Doc. 88-19204 FUed 8-23-88; 8:45 am) 
BILUNO COO€ 3510-OS-M 


[C-351-8021 

Initiation of Countervailing Duty 
Investigation: Steel Wheels from Brazil 

agency: International Trade 
Administration/Import Administration 
Department of Commerce. 

action: Notice of initiation of 
countervailing duty investigation. 

summary: On the basis of a petition 
filed in proper form with the U.S. 
Department of Commerce, we are 
initiating a countervailing duty 
investigation to determine whether 
manufacturers, producers, or exporters 
in Brazil of steel wheels, as described in 
the “Scope of Investigation** section of 
this notice, receive benefits which 
constitute subsidies within the meaning 
of the countervailing duty law. We are 
notifying the U.S. International Trade 
Commission (ITC) of this action, so that 
it may determine whether imports from 
Brazil materially injure, or threaten 
material injury to, U.S. industry. If this 
investigation proceeds normally, the FTC 
will make its preliminary determination 
on or before ^ptember 12,1988. and we 
will make our preliminary determination 
on or before October 24.1988. 

EFFECTIVE DATE: August 24.1988. 

FOR FURTHER INFORMATION CONTACT. 

Philip Pia or Bernard Carreau, Office of 
Countervailing Compliance, Import 
Administration, Room B-099. 
International Trade Administration, U.S. 
Department of Commerce. 141h Street 
and Constitution Avenue NW., 
Washington. DC 20230; telephone: (202) 
377-2786. 

SUPPLEMENTARY INFORMATION: 

The Petition 

On July 29.1988, we received a 
petition filed in proper form from the 
Kelsey-Hayes Company on behalf of the 
U.S. indusry producing steel wheels. In 
compliance with the filing requirements 
of section 355.26 of the Commerce 
Regulations (19 CFR 355.26), the petition 
alleges that manufacturers, producers, 
or exporters in Brazil of steel wheels 
receive subsidies within the meaning of 
section 701 of the Act. In addition, the 
petition alleges that such imports 
materially injure, or threaten material 
injury to, the U.S. industry producing a 
like product. 

Since Brazil is a “country under the 
Agreement" within the meaning of 
section 701(b) of the Act the ITC is 
required to determine whether imports 
of the subject merchandise from Brazil 
materially injure, or threaten material 
injury to, a U.S. industry. 
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The petitioner has alleged that it has 
[standi]^ to file the petition. Specifically, 
[the petitioner has alleged that it is an 
interested party as defined under 
section 771(9)(C) of the Act and that it 
[has filed the pelilion on behalf of the 
[U.S. industry manufacturing the 
[products that are subject to this 
investigation. 

If any interested party as described 
bnder paragraphs (C). (D). (E), or [F) of 
section 771(9) of the Act wishes to 
Register support of or opposition to this 
betition, please file written notification 
^ith the Commerce official cited in the 
rFor Further Information Contact** 
bection of this notice. 

^tiation of Investigation 

I Under section 702(c) of the Act, we 
must determine, within 20 days after a 
petition is filed, whether the petition 
bets forth the allegations necessary for 
Ihe initiation of a countervailing duty 
mvestigation, and whether it contains 
Infonnatiion reasonably available to the 
petitioner supporting the allegations. We 
have examined the petiton on steel 
kheels from Brazil and have found that 
It meets the requirements of section 
p2(b) of the Act. Therefore, we are 
Initiating a counervailing duty 
pvestigation to determine whether 
manufacturers, producers, or exporters 
m Brazil of steel wheels, as described in 
fce “Scope of Investigation** section of . 
fcis notice subsidies. If our investigation 
Proceeds normally, we will make our 
breliminary determination on or before 
pctober 24,1988. 

p^ope of Investigation 

I The United States has developed a 
b’stem of tariff classification based on 
pf? international harmonized system of 
fustoms nomenclature. Pending 
poption of this Harmonized System 
pS), we will be providing both the 
bpropriate Tariff Schedules of the 
^ited States Annotated (TSUSA) item 
fcmbers and the appropriate HS item 
pmbers with our product descriptions 
p a test basis, pending Congressional 
fcproval. As with the TSUSA, the HS 
pm numbers are provided for 
j^venience and Customs purposes. The 
l^tten description remains dispositive. 

I We are requesting petitioners to 
■elude the approonale HS item 
Pmber(8) as weU as the TSUSA item 
•imber(s) in all new petitions filed with 
p Department. A reference copy of the 
Proposed HS schedule is available for 
^nsultation at the Central Records 
fit. Room B-099, U.S. Department of 
f mmerce, 14lh Street and Constitution 
gvenue NW., Washington. DC 20230. 
tfditionally, all Customs offices have 
■ trance copies and petitioners may 


contact the Import Specialist at their 
local Customs office to consult the 
schedule. 

The products covered by this 
investigation are finished steel wheels 
currently provided for in item 692.3230 
of the TSUSA and currently classifiable 
under HS item number 8708.70.80. 

The merchandise covered by this 
investigation includes finished steel 
wheels consisting of a disc and a rim 
either welded or riveted together, having 
a diameter not less than 13 inches nor 
greater than 16.5 inches, designed to be 
mounted with pneumatic tires generally 
for use on passenger automobiles, light 
trucks and other vehicles. 

Allegations of Subsidies 

The petition lists a number of 
practices by the Government of Brazil 
which allegedly confer subsidies on 
manufacturers, producers or exporters 
in Brazil of steel wheels. We are 
initiating an investigation on the 
following alleged programs: 

• Benefits under ihe BEFIEX Program 

• Import Duty and IPI Tax 
Exemptions under DecreO’Law 1189 

• Inferential Working-Capital 
Financing for Exports 

• Income Tax Exemption for Export 
Earnings 

• Export Financing under the CIC- 
CREGE14-11 Circular 

• Exemption of IPI Tax and Customs 
Duties on Imported Capital Equipment 
(CDI) 

• Resolution 68 (FINEX) Financing 

• Accelerated Depreciation for 
Brazilian-made Capita! Goods 

• Resolution 330 of the Bando do 
Brasil 

Although alleged by the petitioner, we 
are not investigating the following 
programs: 

• Benefits under IPI Export Credit 
Premium —^The Department has 
previously investigated the DPI export 
credit premium and found that this 
program was terminated effective May 
1,1985. See Brass Sheet Because the 
petitioner has presented no evidence 
that this program has been reinstated, 
we are not initiating an investigation on 
this program. 

• Government Provision of Equity 
Capital —^The petitioner has provided no 
evidence of provision of equity capital 
by the Brazilian government to the 
producers or exporters of the product 
under investigation. 

• Upstream Subsidy—The petitioner 
has not provided **reasonable grounds to 
believe or suspect** that a competitive 
benefit is being bestowed. Under the 
terms of section 77lA(b)(l), 


a competitive benefit has been bestowed 
when the price for the Input product * * * is 
lower than the price that the manufacturer or 
producer of merchandise which is the subject 
of the countervailing duty proceeding would 
otherwise pay for the product in obtaining it 
from another seller in an armsdength 
transaction. 

In order to determine whether a 
competitive benefit is bestowed, we 
must have the Brazilian market price of 
the alleged subsidized input to make an 
adequate price comparison to an 
unsubsidized price of the input. The 
petitioner has not provided the 
Department with a Brazilian market 
price for hot-rolled carbon sheet steel 
necessary to make this comparison. 
Therefore, we do not have sufficient 
information to determine whether a 
competitive benefit is bestowed on 
Brazilian producers of steel wheels. 
Moreover, the petitioners allegation of 
below-cost sales of subsidized steel 
inputs does not in and of itself, 
constitute a reasonable basis to believe 
or suspect that subsidies are being 
passed through. We will promptly 
reconsider this question on the basis of 
any additional information provided 
during the investigation. 

Notification of ITC 

Section 702(d) of the Act requires us 
to notify the ITC of this action and to 
provide it with the information we used 
to arrive at this determination. We will 
notify the ITC and make available to it 
all nonprivileged and nonproprietary 
information. We will also allow the ITC 
access to all privileged and business 
proprietary information in our files, 
provided it confirms in writing that it 
will not disclose such information either 
publicly or under administrative 
protective order without the UTitten 
consent of the Assistant Secretary for 
Import Administration. 

Preliminary Determination by ITC 

The ITC wiU determine by September 
12,1988, whether there is a reasonable 
indication that imports from Brazil 
materially injure, or threaten material 
injury to. a U.S. industry. If its 
determination is negative the 
investigation will terminate; otherwise, 
it will proceed according to the statutory 
and regulatory procedures. 

This notice is published pursuant to section 
702(c)(2) of the Act 
Joseph A Spetrini, 

Acting Assistant Secretary for Import 
Administration. 

August 18,1988. 

(FR Doc. 88-19205 Filed 8-23-88; 8:45 am) 
BILUtlQ COOC aSIO-OS-M 
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Importers and Retailers’ Textile 
Advisory Committee; Partially Closed 
Meeting 

A meeting of the Importers and 
Retailers’ Textile Advisory committee 
will be held on Wednesday, September 
14.1988, Herbert C. Hoover Building, 
Room H3407,14th Street and 
Constitution Avenue NW., Washington, 
DC 20230. (The Committee was 
established by the Secretary of 
Commerce on August 13.1963 to advise 
Department ofBcials of the effects on 
import markets and retailing of cotton, 
wool, and man-made Hber, silk blend 
and other vegetable fiber textiles.) 

General Session: 10:30 a.m. Review of 
import trends, international activities, 
report on conditions in the market, and 
other business. 

Executive Session: 11:00 a.m. 
Discussion of matters properly classified 
imder Executive Order 12356 (3 CFR, 

1982 Comp. p. 166} and listed in 5 U.S.C. 
552b(c)(l). 

The general session will be open to 
the public with a limited number of 
seats available. A Notice of 
Determination to close meetings or 
portions of meetings to the public on the 
basis of 5 U.S.C. 552b(c](l] has been 
approved in accordance with the 
Federal Advisory Committee Act. A 
copy of the notice is available for public 
inspection and copying in the Central 
Facility Room H6628, U.S. Department of 
Commerce, (202) 377-3031. 

For further information or copies of the 
minutes, contact Alfreda Burton (202) 377- 
3737. 

lames H. Babb, 

Chairman^ Committee for the Implementation 
of Textile Agreements. 

[FR Doc, 88-19202 Filed 8-23-88: 8 45 am] 
BIUJNG CODE SSIO-ORHI 


National Bureau of Standards 
[Docket No. 70609-6139] 

Approval of Federal Information 
Processing Standards Publication 146, 
Government Open Systems 
Interconnection Profile (GOSIP) 

agency: National Bureau of Standards. 
Commerce. 

ACTION: The purpose of this notice is to 
announce that the Secretary of 
Commerce has approved a new 
standard, which will be published as 
FIPS Publication 146. This standard 
supersedes FIPS PUB 98, Message 
Format for Computer-Based Message 
Systems, which is withdrawn. 

summary: On October 28.1987, notice 
was published in the Federal Register 


(52 FR 41488) that a Federal Information 
Processing Standard for GOSIP was 
being proposed for Federal use. 

The written comments submitted by 
interested parties and other material 
available to the Department relevant to 
this standard were reviewed by NBS. 

On the basis of this review, NBS 
recommended that the Secretary 
approve the standard as a Federal 
Information Processing Standard (FIPS), 
and prepared a detailed justification 
document for the Secretary’s review in 
support of that recommendation. 

The detailed justification document 
which was presented to the Secretary, 
and which includes an analysis of the 
written comments received, is part of 
the public record and is available for 
inspection and copying in the 
Department’s Central Reference and 
Records Inspection Facility, Room 6628, 
Herbert C. Hoover Building. 14th Street 
Between Pennsylvania and Constitution 
Avenues NW. Washington, DC 20230. 

This FIPS contains two sections: (1) 
An announcement section, which 
provides information concerning the 
applicability, implementation, and 
maintenance of the standard, and (2) a 
specifications section which deals with 
the technical requirements of the 
standard. Only the announcement 
section of the standard is provided in 
this notice. 

EFFECTIVE DATE: This Standard is 
effective February 15.1989. 

ADDRESS: Interested parties may 
purchase copies of this standard, 
including the technical speciHcations 
portion, from the National Technical 
Information Service (NTIS). Specific 
ordering information from NTIS for this 
standard is set out in the Where to 
Obtain Copies Section of the 
announcement portion of the standard. 
FOR FURTHER INFORMATION CONTACT: 

Mr. Gerard F. Mulvenna, Institute for 
Computer Sciences and Technology, 
National Bureau of Standards. 
Gaithersburg, MD 20899, telephone (301) 
975-3631. 

Ernest Ambler, 

Director. 

Date: August 18,1988. 

Federal Information Processing 
Standards Publication 146 

(Date): - 

Announcing the Standard for 

Government Open Systems 
Interconnection Profile (GOSIP) 

Federal Information Processing 
Standards Publications (FIPS PUBS) are 
issued by the National Bureau of 
Standards after approval by the 


Secretary of Commerce pursuant to 
Section 111(d) of the Federal Property 
and Administrative Services Act of 1949 
as amended by the Computer Security 
Act of 1987, Pub. L. 100-235. 

Name of Standard, Government Open 
Systems Interconnection Profile 
(GOSIP). 

Category of Standard, Hardware and 
Software Standards, Computer Network 
Protocols. 

Explanation, This Federal Information 
Processing Standard adopts the 
Government Open Systems 
Interconnection Profile (GOSIP). GOSIP 
defines a common set of data 
communication protocols which enable 
systems developed by different vendors 
to interoperate and enable the users of 
different applications on these systems 
to exchange information. These Open 
Systems Interconnection (OSI) protocols 
were developed by international 
standards organizations, primarily the 
International Organization for 
Standardization (ISO) and the 
Consultative Committee on 
International Telephone and Telegraph 
(CCITT). GOSIP is based on agreements 
reached by vendors and users of 
computer networks participating in the 
National Bureau of Standards (NBS) 
Workshop for Implementers of Open 
Systems Interconnection. 

Approving Authority. Secretary of 
Commerce. 

Maintenance Agency. U.S. 
Department of Commerce, National 
Bureau of Standards (Institute for 
Computer Sciences and Technology). 

Cross Index. —a. NBS Special 
Publication 500-150, Stable 
Implementation Agreements for Open 
Systems Interconnection Protocols, 
Version 1, Edition 1, NBS Workshop for 
Implementers of Open Systems 
Interconnection, December 1987. 

Related Documents. Related 
documents are listed in the Reference 
Section of the GOSIP document. 

Objectives. The primary objectives of 
this standard are: 

—to achieve interconnection and 
interoperatiblity of computers and 
systems that are acquired from 
different manufacturers in an open 
systems environment 
—to reduce the costs of computer 
network systems by increasing 
alternative sources of supply 
—to facilitate the use of advanced 
technology by the Federal government 
—to stimulate the development of 
commercial products compatible with 
Open Systems Interconnection (OSI) 
standards 

Specifications. GOSIP (affixed). 
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Applicability, GOSEP shall be used by 
Federal government agencies when 
acquiring computer network products 
and services and communications 
systems or services that provide 
equivalent functionality to the protocols 
defined in the GOSIP documents. 
Currently. GOSIP supports the Message 
Handling Systems and File Transfer, 
Access and Management applications. 
GOSIP also supports interconnection of 
the following network technologies: 
CCnr Recommendation X.25; Carrier 
Sense Multiple Access with Collision 
Detection (IEEE 802.3); Token Bus (IEEE 
802.4); and Token Ring (IEEE 802.5). 
Additional applications and network 
technologies will be added to later 
versions of the GOSIP document. 

Implementation, This standard is 
effective February 15.1989. For a period 
of eighteen (18) months after the 
effective date, agencies are permitted to 
acquire alternative protocols which 
provide equivalent functionality to the 
GOSIP protocols. Agencies are 
encouraged to use this standard for 
solicitations and contracts for new 
network products and services to be 
acquired after the effective date. This 
standard is compulsory and binding for 
use in all solicitations and contracts for 
new network products and services to 
be acquired eighteen (18) months after 
the effective date. OSI protocols 
providing additional functionality will 
be added to GOSIP as implementation 
specifications for these protocols are 
developed by the NBS Workshop for 
Implementers of OSI. For a peri^ of 
eighteen months after these new 
protocols are included in GOSIP, 
agencies are permitted to acquire 
alternative protocols which provide 
equivalent functionality. After the 
eighteen month period, the new 
protocols should be cited in solicitations 
and contracts when systems to be 
acquired provide equivalent 
functionality to the protocols defined in 
the GOSIP document. 

For the indefinite future, agencies will 
be permitted to buy network products in 
addition to those specified in GOSIP and 
its successor documents. Such products 
may include other non-proprietary 
protocols, proprietary protocols, and 
features and options of OSI protocols 
which are not included in GOSIP. 

The National Bureau of Standards is 
developing a program to accredit testing 
organizations for specific tests or types 
of tests for computer products and 
services. Information on these tests and 
test procedures will be made available 
in the future. Until the tests and test 
procedures are available, government 
agencies acquiring networks and 


services in accordance with this 
standard may wish to require testing for 
conformance, interoperation, and 
performance. The tests to be 
administered and the testing 
organization are at the discretion of the 
agency Acquisition Authority. Guidance 
on testing for GOSIP specifications is 
contained in section 2 of the GOSIP 
document. 

Waivers, Under certain exceptional 
circumstances, the heads of Federal 
departments and agencies may approve 
waivers to Federal Information 
Processing Standards (FIPS). The head 
of such agency may redelegate such 
authority only to a senior official 
designated pursuant to section 3506(b) 
of Title 44, United States Code. 

Requests for waivers shall be granted 
only when: 

a. Compliance with a standard would 
adversely affect the accomplishment of 
the mission of an operator of a Federal 
computer system, or 

b. Cause a major adverse financial 
impact on the operator which is not 
offset by Government-wide savings. 

Agency heads may approve requests 
for waivers only by a written decision 
which explains the basis upon which the 
agency head made the required 
finding(s). A copy of each such decision, 
with procurement sensitive or classified 
portions clearly identified, shall be sent 
to: Director. Institute for Computer 
Sciences and Technology, ATTN: FIPS 
Waiver Decisions, Technology Building, 
Room B-154. National Bureau of 
Standards. Gaithersburg. MD 20899. 

In addition, notice of each waiver 
granted and each delegation of authority 
to approve waivers shall be sent 
promptly to the Committee on 
Government Operations of the House of 
Representatives and the Committee on 
Governmental Affairs of the Senate and 
shall be published promptly in the 
Federal Register. 

When the determination on a waiver 
request applies to the procurement of 
equipment and/or services, a notice of 
the waiver determination must be 
published in the Commerce Business 
Daily as a part of the notice of 
solicitation for offers of an acquisition 
or, if the waiver determination is made 
after that notice is published, by 
amendment to such notice. 

A copy of the waiver request, any 
supporting documents, the document 
approving the waiver request and any 
supporting and accompanying 
documents, with such deletions as the 
agency is authorized and decides to 
make under 5 U.S.C. 552(b), shall be part 
of the procurement documentation and 
retained by the agency. 


Special Information, The appendices 
to the GOSIP specification described 
advanced requirements for which 
adequate profiles have not yet been 
developed. Federal government 
priorities for meeting these requirements 
and the expected dates that work on 
these priorities will be completed are 
also provided. As these work items are 
addressed and completed by the NBS 
Workshop for Implementors of OSI, 
addenda will be inserted into the GOSIP 
document. 

Where to Obtain Copies, Copies of 
this publication are for sale by the 
National Technical Information Services 
(NTIS), U.S. Department of Commerce, 
Sprin^^eld, VA 22161. When orderii^. 
refer to Federal Information Processing 
Standards Publication 146 
(FIPSPUB146). and title. Specify 
microfiche if desired. Payment may be 
made by check, money order, or NTIS 
deposit accounts. 

[FR Doc. 86-19149 Filed 6-23-88; 8:45 am] 

BILUNQ CODE SSKMJM-H 


National Technical Information 
Service 

Intent To Grant Exclusive Patent 
License 

The National Technical Information 
Service (NTIS), U.S. Department of 
Commerce, intends to grant to Gilead 
Sciences having a place of business in 
Foster City, CA, an exclusive license in 
the United States and certain foreign 
countries to practice the invention 
entitled "Inhibitors for Replication of 
Retroviruses and for the ^pression of 
Oncogene Products” U.S. Patent 
Application No. 7-159,017. The patent 
rights in this invention will be assigned 
to the United States of America, as 
represented by the Secretary of 
Commerce. 

The intended exclusive license will be 
royalty-bearing and will comply with 
the terms and conditions of 35 U.S.C. 209 
and 37 CFR 404.7. The Intended license 
may be granted unless, within sixty 
days from the date of this published 
notice, NTIS receives written evidence 
and argument which establishes that the 
grant of the intended license would not 
serve the public Interest. 

Inquiries, comments and other 
materials relating to the intended 
license must be submitted to Papan 
Devnani, Office of Federal Patent 
Licensing, NTIS, Box 1423, Springfield, 
VA 22151. 

A copy of the instant patent 
application may be purchased from the 
NTIS Sales Desk by telephoning 703/ 
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487/4650 or by writing to Order 
Department NTIS, 5285 Port Royal Road, 
Springfield, VA 22161. 

Douglas J. Campion, 

Associate Director, Office of Federal Patent 
Licensing, National Technical Information 
Service, US. Department of Commerce, 

[FR Doc. 88-19137 Filed 8-23-88; 8:45 am) 
BILUMQ CODE S510-04-M 


Intent To Grant Exclusive Patent 
License 

The National Technical Information 
Service (NTIS), U.S. Department of 
Commerce, intends to grant to Roberts 
Pharmaceutical Corporation, having a 
place of business in Eatontown, New 
jersey 07724. an exclusive right in the 
United States and foreign countries to 
practice the invention embodied in U.S. 
Patent Application S.N. 7-140,269, 
‘'Pyrimidine and Purine 1.2-Butadiene-4- 
OLS as Anti-Retroviral Agents.” Prior to 
any license grant by NTIS, the patent 
rights in this invention will be assigned 
to the United States of America, as 
represented by the Secretary of 
Commerce. 

The intended exclusive license will be 
royalty-bearing and will comply with 
the terms and conditions of 35 U.S.C. 209 
and 37 CFR 404.7. The intended license 
may be granted imless, within sixty 
days from the date of this published 
Notice, NTIS receives written evidence 
and argument which establishes that the 
grant of the intended license would not 
serve the public interest. 

Inquiries, comments and other 
materials relating to the intended 
license must be submitted to Papan 
Devnani, Office of Federal Patent 
Licensing, NTIS, Box 1423, Springfield, 
VA 22151. 

A copy of the instant patent 
application may be purchased from the 
NTIS Sales Desk by telephoning 703/ 
487-4650 or by writing to NTIS, 5285 Port 
Royal Road, Springfield, VA 22161. 
Douglas). Campion, 

Associate Director, Office of Federal Patent 
Licensing, National Technical Information 
Service, US. Department of Commerce. 

[FR Doc. 88-19178 Filed 8-23-88: 8:45 am] 
BILUNQ CODE S51(M)4-M 


DEPARTMENT OF DEFENSE 

Office of the Secretary 

SDI Technology Applications 
Information System Data Base 

AGENCY: Strategic Defense Initiative 


Organization Office of Technology 
Applications, DOD. 

action: Notice. 

SUMMARY: The Strategic Defense 
Initiative Organization, Office of 
Technology Applications (SDIO/T/TA) 
has developed the Technology 
Applications Information System (TAIS) 
to identify emerging Strategic Defense 
Initaitive technologies with spinoff 
potential. The teclmological innovations 
available for review by researchers and 
developers in the Department of Defense 
(DoD), Federal Agencies, and the private 
sector, provides its users with a 
mechanism with which to contact 
inventors of emerging SDl-funded 
technologies to initiate technical 
discussions, business arrangements, 
licensing agreements, and/or royalty 
arrangements required to expedite die 
transfer of these technologies. Any U.S. 
citizen or corporation can access the 
TAIS by computer modem once a 
militarily critical technology data 
agreement has been completed and 
eligibility certified by the Defense 
Logistics Agency under provisions of 
DoD Directive 5230.25,* "Control of 
Unclassified Technical Data with 
Military or Space Application". 
Information regarding qualification and 
certification for access to militarily 
critical technology may be obtained by 
calling (800) DLA-DLSC. 

FOR FURTHER INFORMATION CONTACT: 

SDIO/T/TA, Room 1E1023, the 
Pentagon, Washington. DC 20301-7100, 
telephone (202) 693-1563. 

August 18.1988. 

L.M. Bynum, 

Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 

|FR Doc. 88-19163 Filed 8-23-88; 8:45 am) 
BILUNQ CODE 


DEPARTMENT OF ENERGY 

Office Of Fossil Energy 

Coordinating Subcommittee on 
Petroleum Storage & Transportation 
Committee on Petroleum Storage & 
Transportation National Petroleum 
Council; Open Meeting 

Notice is hereby given of the following 
meeting: 

Nome: Coordinating Subcommittee on 
Petroleum Storage and Transportation of 
the Committee on Petroleum Storage & 


• Copies may be obtained. If needed, from the 
U.S. Naval Publications and Fonns Center. 
Attention Code 1062,5601 Tabor Avenue. 
Philadelphia. PA 19120. 


Transportation of the National 
Petroleum Council. 

Date and Time: 

Tuesday, September 27,1988,1:00 PM 
Wednesday, September 28,1988, 9:00 
AM 

Place: Hyatt Regency, Room 228, 
International Parkway. Dallas/Fort 
Worth Airport, Texas. 

Contact Margie D. Biggerstaff, U.S. 
Department of Energy, Office of Fossil 
Energy (FE-l), Washington, DC 20585. 
Telephone: 202/586-4695. 

Purpose of the Parent Council: To 
provide advice, information, and 
recommendations to the Secretary of 
Energy on matters relating to oil and gas 
or the oil and gas industries. 

Purpose of the Meeting: Review task 
group status and discuss study draft 
assignments. 

Tentative Agenda: 

—Opening remarks by the Chairman 
and Government Cochairman. 

—Review task group status, 

—^Discuss study draft assignments. 

—Discuss any other matters pertinent to 
the overall assignment from the 
Secretary of Energy. 

Public Participation: The meeting is 
open to the public. The Chairman of the 
Subcommittee on Petroleum Storage & 
Transportation is empowered to conduct 
the meeting in a fusion that will, in his 
judgment, facilitate the orderly conduct 
of business. Any member of the public 
who wishes to Hie a written statement 
with the Subcommittee will be permitted 
to do so, either before or after the 
meeting. Members of the public who 
wish to make oral statements pertaining 
to agenda items should contact Ms. 
Margie D. Biggerstaff at the address or 
telephone number listed above. 
Requests must be received at least 5 
days prior to the meeting and 
reasonable provisions will be made to 
include the presentation on the agenda. 

Summary minutes of the meeting will 
be available for public review at the 
Freedom of Information Public Reading 
Room, Room lE-190, DOE Forrestal 
Building, 1000 Independence Avenue 
SW., Washington, DC, between the 
hours of 9:00 a.m. and 4:00 p.m., Monday 
through Friday, except Federal holidays. 

|. Allen Wampler, 

Assistant Secretary, Fossil Energy. 

[FR Doc. 88-19220 Filed 8-23-88; 8:45 am) 

BILLING CODE 6450-01-11 
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Energy Information Administration 

Agency information Collections Under 
Review by the Office of Management 
and Budget 

agency: Energy Information 
Administration, DOE. 

action: Notice of requests submitted for 
review by the Office of Management 
and Budget. 

summary: The Energy Information 
Administration (EIA) has submitted the 
energy information coUectionfs) listed at 
the end of this notice to the Office of 
Management and Budget (0MB) for 
review under provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). 

The listing does not include 
information collection requirements 
contained in new or revised regulations 
which are to be submitted under 3504(h) 
of the Paperwork Reduction Act, nor 
management and procurement 
assistance requirements collected by the 
Department of Energy (DOE). 

Each entry contains the following 
information: (1) The sponsor of the 
collection (the DOE component or 
Federal Energy Regulatory Commission 
(FERC)); (2) Collection number(s); (3) 
Current 0MB docket number (if 
applicable); (4) Collection title; (5) Type 
of request, e.g., new, revision, or 
extension; (6) Frequency of collection; 

(7) Response obligation, i.e., mandatory 
voluntary, or required to obtain or retain 
benefit; (8) Affected public; (9) An 
estimate of the number of respondents 
per report period; (10) An estimate of the 
number of responses annually; (11) An 
estimate of the average hours per 
response; (12) The estimated total 
aimual respondent burden, and (13) A 
brief abstract describing the proposed 
collection and the respondents. 

DATES: Comments must be filed on or 
before September 23,1988. 

address: Address comments to the 
Department of Energy Desk Officer, 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, 726 Jackson Place NW.. 
Washington, DC 20503. (Comments 
should also be addressed to the Office 
of Statistical Standards, at the address 
below.) 

POR FURTHER INFORMATION AND COPIES 
^ RELEVANT MATERIALS CONTACT: 

Carole Patton, Office of Statistical 
Standards (EI-70), Energy Information 
Administration. M.S. lH-023, Forrestal 
Biulding, 1000 Independence Ave., SW, 
Washington, DC 20585. (202) 586-2222. 
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SUf^MENTARY INFORMATION: If you 
anticipate that you will be submitting 
comments, but find it difficult to do so 
within the period of time allowed by this 
Notice, you should advise the 0MB DOE 
Desk Officer of your intention to do so 
as soon as possible. The Desk Officer 
may be telephoned at (202) 395-3084. 

The first energy information collection 
submitted to OMB for review was: 

1. Federal Energy Regulatory 
Commission. 

2. FERC-511. 

3.1902- 0069. 

4. Application for Transfer of Electric 
License. 

5. Extension. 

6. On occasion. 

7. Mandatory. 

8. Businesses or other for profit, 
Individuals or households. State or local 
governments, Non-profit institutions, 
and small businesses or organizations. 

9.10 respondents. 

10.10 responses. 

11.400 hours (total). 

12.40 hours per response. 

13. The purpose of the FERC-511 is to 
carry out the requirements of Part 1, 
Sections 4(e) and 8 of the Federal Power 
Act. This section directs that a 
hydroelectric license may be transferred 
upon application executed jointly by the 
parties of the proposed transfer and in 
agreement with the FERC. 

The second energy information 
collection submitted to OMB for review 
was: 

1. Federal Energy Regulatory 
Commission. 

2. F’ERC-510. 

3.1902- 0068. 

4. Application for Surrender of 
Electric License. 

5. Extension. 

6. On occasion. 

7. Mandatory. 

8. Businesses or other for profit. 
Individuals or households. State or local 
governments, Non-profit institutions, 
and small businesses or organizations. 

9.10 respondents. 

10.10 responses. 

11.100 hours (total). 

12.10 hours per response. 

13. To carry out the requirements of 
Part 1, Sections 4(e), 6 and 13 of the 
Fedeal Power Act. This section directs 
that a prelimin€iry permit ficense may be 
surrendered or terminated upon 
application and w here agreement exists 
between the FERC and the licensee. 

Statutory authority: Sec. 5(a), 5(b), 13(b). 
and 52, Pub. L 93-275, Federal Energy 
Administration Act of 1974, (15 U.S.C. 764(a). 
764(b), 772(b), and 790a). 


Issued In Washington, DC.. August 19.1988. 
Yvonne M. Bishop. 

Director, Statistical Standards, Energy 
Information Administration, 

[FR Doc. 88-19218 Filed 8-23-68; 8:45 am) 
BILLING CODE e450-01-M 


Agency Information Collections Under 
Review by the Office of Management 
and Budget 

agency: Energy Information 
Administration, DOE. 

action: Notice of requests submitted for 
review by the Office of Management 
and Budget. 


summary: The Energy Information 
Administration (EIA) has submitted the 
energy information collection(8) listed at 
the end of this notice to the Office of 
Management and Budget (OMB) for 
review under provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). 

The listing does not include 
information collection requirements 
contained in new or revised regulations 
which are to be submitted under 3504(h) 
of the Paperwork Reduction Act, nor 
management and procurement 
assistance requirements collected by the 
Department of Energy (DOE). 

Each entry contains the following 
information: (1) The sponsor of the 
collection (the DOE component or 
Federal Energy Regulatory Commission 
(FERC)); (2) Collection number(8); (3) 
Current OMB docket number (if 
applicable); (4) Collection title; (5) Type 
of request, e.g.. new, revision, or 
extension; (6) Frequency of collection; 

(7) Response obligation, i.e., mandatory, 
voluntary, or required to obtain or retain 
benefit; (8) Affected public; (9) An 
estimate of the number of recordkeepers 
per report period; (10) An estimate of the 
number of hours per recordkeeper; (11) 
Estimated total recordkeeping hours; 

(12) Total recordkeeping retention 
period, and (13) A brief abstract 
describing the recordkeeping. 

DATES: Comments must be filed on or 
before September 23.1988. 

ADDRESS: Address comments to the 
Department of Energy Desk Officer, 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget. 726 Jackson Place 
Washington. DC 20503. (Comments 
should also be addressed to the Office 
of Statistical Standards, at the address 
below.) 

FOR FURTHER INFORMATION AND COPIES 
OF RELEVANT MATERIALS CONTACT: 

Carole Patton, Office of Statistical 
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Standards (El~70). Energy Information 
Administration, M.S. lH-023, Forrestal 
Building, 1000 Independence Avenue 
SW., Washington. DC 20585, (202) 588- 

SUPPLEMENTARY INFORMATION: If you 
anticipate that you will be submitting 
comments, but find it difficult to do so 
within the period of time allowed by this 
Notice, you should advise the 0MB DOE 
Desk Officer of your intention to do so 
as soon as possible. The Desk Officer 
may be telephoned at (202) 395-3084. 

The energy Information collection 
submitted to 0MB for review was: 

1. Federal Energy Regulatory 
Commission. 

2. FERC-57a 

3.1902-0124. 

4. Recordkeeping Requirements for 
Certain Sales of Natural Gas. 

5. Extension. 

6. Recordkeeping. 

7. Mandatory. 

8. Businesses or other for profit 

9. 5,000 recordkeepers. 

10.0.10 hours annually. 

11. 500 recordkeeping hours (total). 

12.3 year recordkeeping retention 
period. 

13. Books, records, and contracts must 
be retained by the seller for a period of 
three years to enable the Commission 
staff to audit (1) If sales of gas under 
Sections 105 and 106(b) of the Natural 
Gas Policy Act of 1978 (NGPA) are 
regulated or deregulated and (2) to audit 
for compliance with the maximum 
ceiling price permitted for regulated 
sales under Sections 105,106(b). and 
109. 

Statutory authority: Sec. 5(a], 5(b}, 13(b), 
and 52. Pub. L. 93-275, Federal Energy 
Administration Act of 1974, (15 U.S.C 764(a), 
764(b). and 790a). 

Issued in Washington, DC, August 19,1988. 
Yvonne M. Bishop, 

Director, Statistical Standards, Energy 
Information Administration, 

[FR Doc. 88-19219 Filed 8-23-88; 8:45 am] 
BILLING CODE S450-01-4I 


Federal Energy Regulatory 
Commission 

[Dodcet Nos. CI8S-7S-000 and CI8S-77- 
000 ] 

Mesa Operating Limited Partnership; 
Applications for Abandonment of 
Service and Amendment of 
Certificates ^ 

August 18,1988. 

Take notice that on October 30,1987. 
Mesa Operating Limited Partnership 
(Mesa). Post Office Box 2009, Amarillo, 
Texas 79189-2009, filed applications In 
Docket Nos. 088-76-000 and CI86-77- 
000 pursuant to section 7 of the Natural 
Gas Act for authorization to abandon 
service due to assignment of all the 
interests under the rate schedules listed 
in Appendices A and C and to reflect 
assignment of certain interests imder the 
rate schedules listed in Appendix B, all 
as more fully described in the respective 
applications which are on file with the 
Commission and open to public 
inspection. 

In Docket No. CI88-76-000 Mesa is 
filing to reflect assignment of certain 
Interests to Kaiser-Francis Oil Company 
(Kaiser-Frands) and Cabot Petroleum 
Corporation (Cabot). By assignment 
executed December 23,1OT5, effective 
September 1.1985, Mesa assigned all of 
its interests covered under the rate 
schedules listed in Appendix A to 
Kaiser-Francis and a portion of its 
interests covered imder the rate 
schedules listed in Appendix B except 
Rate Schedule No. 168 to Kaiser-Francis. 
By assignment executed August 26,1985, 
effective June 1,1985, Mesa assigned a 
portion of its interests covered under its 
FERC Gas Rate Schedule No. 168 (listed 
in Appendix B) to Cabot 

In Docket No. CI88-77-000 Mesa is 
filing to reflect assignment of certain 
interest to Hutton/Indian Wells 1984 
Energy Income Fund, Ltd. (Hutton). By 
Assignment executed October 31,1986, 


* This notice does not provide for consoUdation 
for hearing of the several matters covered herein. 


effective October 1,1986, Mesa assigned 
all of its interests covered under the rate 
schedules listed in Appendix C to 
Hutton. 

Any person desiring to be heard or to 
make any protest with reference to said 
applications should on or before 
September 6.1988, file with the Federal 
Energy Regulatory Commission, 
Washington, DC 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.211, 385.214). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party in any 
proceeding herein must file a petition to 
intervene in accordance with the 
Commission's rules. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Mesa to appear or to be 
represented at the hearing. 

Lois D. Cashell, 

Acting Secretary, 

Appendix A 


Mesa 

opera!* 

mg 

Rnmted 

partner¬ 

ship 

G.R.S. 

No. 

Docket No. 

Purchaser 

113 

Q-12309 

Northern Natural Gas 
Company. 

121 

G-4314 

Panhar^ Eastern 
Pipe Line Company 

127 

CI62-540 

Do 

198 

0184-303-000 

Arkte Energy 
Resources, a 
division of Arkla. 

Inc. 

204 

CI84-309-000 

Northern Natural Gas 
Company. 

205 

084-310-000 

Panhandle Eastern 
Pipe Line Company 

206 

0184-311-000 

WUHams Natural Gas 
Company. 


Appendix B 


Mesa 

operat- 

•hg 

limited 

partner¬ 

ship 

QR.S. 

Na 

Docket Na 

Aaeage 

Purchaser 

95 

117 

168 

078-748 

G-4316 

084-274 

/'mm Cm. Q_TOOO_DOTC Crl/4ii rVwinK/ Mom/L tovim . . ,r - ....ttt 

El Paso Natural Gas Company. 

Marquess Com <11, Sec. 9-T239-R27E. Eddy County, New Mexico--- 

Stevens, CE Sec. 32-T32S-R30W. Meade County. Kansas.......... 

Sexton No. 1 8 No. 2. Sec. 4-T3N-R28E. Beaver County. Oklahoma —...-. 

B Paso Natural Gas Company. 

ANR Pipeline Company. 
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Appendix B—Continued 


Mesa 

operat- 

ing 

limited 

partner¬ 

ship 

G.as. 

Na. 

Docket Na 

Acreage 

Purchaser 

171 

084-277-000 

Brtedenstein #1. Sec. 17-T24N-ni3W- Wood* noiMnjy, CMdahom* 

PanharxSe Eastern Pipe Line Com- 
pany. 



Sec. 32-T25N-ni3W. Wood* County, Oktehonna..... . 



Dfcnnilck #1, Sec. 2»-T25N-ni3W. Wood* Count,. OkMwma_ . _ 




Freeburg #1. Sec. 1S-T24N-R13W. Woods County. OMehoma... . 




Jeffries #1. Jeffries #A-1. Sec. 7-T24N-R16W. Woods County. Oklahoma.... 




Marlin #1-12. Sec. 12-T24N-R14W. Woods County, Okiahomu „ 


171 

CI84-277-000 

Mitchell (Cherokee S Oswego), Sec, 8-T24N-R13W, Woods County, OUahoma__ 

Panharvfe Eastern Pipe Line Com¬ 



Scrimsher #1. Sec. 31-T25N-R13W. Woods County, Oklahoma.. 

pany. 



Buckles #1-31. Sec. 31-T25N-fl13W. Woods County. Oktahom* 




Swallow #1. Sac. 6-T24N-R13W. Woods County. Okiiihofns 


173 

084-279-000 

Uelie #1, Sea 29-T25N-R12W.AHalta County, Oklehom* . 

Panhandto Eastern Pipe Une Com- 



Koehn #1. Sec. 30-T21N-H12W. Major County. OUahoma. 

pany. 

200 

084-305-000 

Walker, J.H. #1-2. Sec. 2-T22N-fl12W. Major County Qkbihomu 

Pioneer Gaa, Products Company. 
Oklahoma Natural Gas Gathering 




221 

084-326-000 

Antis #1-20, Sec. 20-T20N-R20W. Woodward County. Oklahoma.. . .... 

Corporation. 

Northern Natural Gaa Company. 

— 




Appendix C 


Mesa 

operat¬ 

ing 

limited 

partner¬ 

ship 

G.R.S. 

No. 

Docket No. 

Well name 

Purchaser 

5 

066-26 

Same Fe #1. WMche, A __ 

Colorado Interstate Gas Comparry. 
Northern Natural Gas Compeny. 

ANfl Pipeline Company. 

Northern Natural Gas Company. 
Panhandle Eastern Pipe Line Compa¬ 
ny. 

1-1 PflRO Nfitiiral Call rVvmrutfvii 

12 

067-237 

Pediflo ill-lfl . 

15 

087-772 

Crooks#1-28.... 

25 

082-657 

Brown #1-4.. .. 

29 

064-1436 

McMahan #1.. . 

31 

063-412 

Neel #22.._. 

44 

Q-18921 

Boese #1-45, Leatherman #1.6, Laathemian #2.6, Lance #1.11, Larice #2.11, LanM #3. 

11, Lance #4.11, Lance #5.11. 

Cl noUilcu US9 \.A/in(iony« 

Transwestem Pipelme Company. 


[FR Doc. 8S-19187 FUed 8-23-88:8:45 amj 
BILUIIQ code 6717-01-11 


environmemtal protection 

AGENCY 

IOPTS-59848: FRL-3434-3] 

Toxic and Hazardous Substances; 
Certain Chemicals Premanufacture 
Notices 

agency: Environmental Protection 
Agency (EPA). 

ACnoN; Notice, 

summary: SecUon 5(aHl) of the Toxic 
Substancea Control Act (TSCA) requires 
any person who intends to manufacture 
or import a new chemical sabstance to 
submit a premanufacture notice (PMN) 
to EPA at least 90 days before 
nianufacture or import commences. 
Statutory requirements of section 5(a)(1) 


premanufacture notices are discussed in 
the final rule published in the Federal 
Register of May 13,1983 (48 FR 21722). 

In the Federal Register of November 11, 
1984 (49 FR 46066). (40 CFR 723.250). 

EPA published a rule which granted a 
limited exemption firom certain PMN 
requirements for certain types of 
polymers. Notices for such polymers are 
reviewed by EPA within 21 days of 
receipt. This notice announces receipt of 
thirteen such PMSs and provides a 
summary of each. 

DATES: Close of Review Periods: 

Y 88-229—August 8.1988. 

Y 88-23a 88-231,88-232—August 15, 
1988. 

Y 88-233, 88-234—August 17.1988. 

Y 88-235—August 21,1988. 

Y 88-236, 88-237,8-238—August 22. 

1988. 

Y 88-239—August 28,198a 

Y 88-240, 88-241—August 30,1988. 


FOR FURTHER INFORMATION CONTACT: 
Lawrence CuUeen, Premanofacture 
Notice Management Branch, Chemical 
Control Division (TS-794). Office of 
Toxic Substances, Environmental 
Protection Agency. Rm. E-611,401 M 
Street SW., Washington. DC 2046a (202) 
382-3725. 

SUPPLEMENTARY INF0RSIAT10N: The 
following notice contains information 
extracted from the nonconiidential 
version of the submission provided by 
the manufacturer of the PMNs received 
by EPA. The complete nonconiidential 
document is available in the Public 
Reading Room NE-C004 at the above 
address between aoo ajn. and 4:00 pjn.. 
Monday through Friday, excluding legal 
holidays. 

Y 88-229 

Manufacturer. Artisted Chemical 
Corporation. 
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Chemical (G) Unsaturated polyester 
resin thermosetting polyester resin. 

Use/Production, (G) Thermosetting 
resin. Prod, range: Confidential. 

Y88-230 

Manufacturer, Confidential. 

Chemical (G) Epoxy modified 
oleoresinous varnish. 

Use/Production, (G) Coating. Prod, 
range: Confidential. 

Y 88-231 

Manufacturer. Confidential. 

Chemical (G) Aliphatic Polyurethane. 
Use/Production. (G) Coating or film. 
Prod, range: Confidential. 

Y 88-232 

Manufacturer. Confidential. 

Chemical (G) Alkyd resin. 
Use/Production. (S) Plasticizing resin. 
Prod, range: 121.120-181.600 kg/yr. 

Y 88-233 

Manufacturer. Confidential. 

Chemical (G) Alkyd resin. 
Use/Production. (S) Industrial baking 
finishes. Prod, range: 25.000-50,000 kg/ 
yr. 

Y 88-234 

Manufacturer. Confidential. 

Chemical (G) Aliphatic polyurethane. 
Use/Production. (G) Adhesive. Prod, 
range: Confidential. 

Y 88-235 

Manufacturer. Reichhold Chemicals, 
Inc. 

Chemical (G) Unsaturated polyester 
resin. 

Use/Production. (G) Fabrication of 
articles for the automative industry. 
Prod, range: Confidential. 

Y 88-238 

Importer. Reichhold Chemicals. Inc. 
Chemical (G) Polyurethane. 
Use/Import. (S) Adhesive for 
manufacturing. Import Range: 
Confidential. 

Y 88-237 

Importer. Reichhold Chemicals. Inc. 
Chemical (G) Polyurethane. 
Use/Import. (S) Laminating adhesive. 
Import Range: Confidential. 

Y88-238 

Importer. Reichhold Chemicals, Inc. 
Chemical (G) Polyurethane. 
Use/Import. (S) Laminating adhesive. 
Import Range: Confidential. 

Y 88-239 

Manufacturer. Confdential. 

Chemical (G) Alkyd resin. 
Use/Production. (S) Architectural 
coating. Prod, range: 138.CK)0 kg/yr. 


Y 88-240 

Manufacturer. Confidential. 
Chemical (G) Modified polyv'inyl 
alcohol. 

Use/Production. (S) Adhesives 
additive, printing parts. Prod, range: 
Confidential. 

Y 88-241 

Manufacturer. Performance Polymer 
International. 

Chemical (G) Polyether 
thermosplastic polymer. 

Use/Production. (S) Adhesive base, 
modifier base. Prod, range: 50.000- 
250,000 kg/yr. 

Date: August 16.1968. 

Steve Newbuig-Rinn, 

Chief Public Data Branch, Information 
Management Division. Office of Toxic 
Substances. 

[FR Doa 86-19166 Filed 8-23-88; 8:45 am] 
BIUJNQ cooe 6560-90-li 


lPF-502; FRL-3431-71 

ICI Americas, Inc.; Amended Pesticide 
Petition 

AGENCY: Environmental Protection 
Agency (EPA). 
action: Notice. 

SUMMARY: This notice announces the 
filing of an amended pesticide petition 
(PP) by ICI Americas, Inc., for PP 8F3573 
for the herbicide [R]-2-[4[[(5- 
trifluoromethyl)-2- 

pyridinyl]oxylphenoxy]propanoic acid 
(fluaziflop), both free and conjugated, 
and [R]-butyl-2-14-[[(5-trifluoromethyl)*2- 
pyridinyl]oxy]phenoxy]propanoate 
(fluaziflop-butyl). all expressed as 
fluazifop in or on various raw 
agricultural commodities. 

ADDRESS: By mail, submit written 
comments to: Information Services 
Section, Program Management and 
Support Division (TS-757C), Office of 
Pesticide Programs. Environmental 
Protection Agency. 401 M St. SW., 
Washington, DC 20460. 

In person, bring comments to: Rm. 246, 
CM#2,1921 Jefferson Davis Highway, 
Arlington. VA 22202. 

Information submitted as a comment 
concerning this notice may be claimed 
confidential by marking any part or all 
of that information as ‘^Confidential 
Business Information" (CBI). 

Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR Part 2. A 
copy of the comment that does not 
contain CBI must be submitted for 
inclusion in the public record. 
Information not marked confdential 
may be disclosed publicly by EPA 


without prior notice. All written 
comments will be available for public 
inspection in Rm. 246 at the address 
given above, from 8 a.m. to 4 p.m.. 
Monday through Friday, excluding legal 
holidays. 

FOR FU.TTHER INFORMATION CONTACT: 
Richard Mountfort, Product Manager 
(PM) 23, Registration Division (TS^ 
707C). Environmental Protection 
Agency, Office of Pesticide Programs, 
401M St. SW.. Washington. DC 20460. 

Office location and telephone number: 
Rm. 237, CM # 2.1921 Jefferson Davis 
Hwy., Arlington, VA 22202, (703)-557- 
1830. 

SUPPLEMENTARY INFORMATION: In the 
Federal Register of December 16.1987 
(52 FR 47754). EPA issued notice of 
PP 8F3573 by ICI Americas, Inc., 
Agricultural Products, Concord Pike & 
New Murphy Rd., Wilmington. DE19897. 
proposing to amend 40 CFR 180.411 by 
establish^ a regulation to permit the 
residues of the herbicide [Rl-2-[4-[[(5- 
trifluoromethyl)-2- 

pyridinyljoxylphenoxyjpropanoic acid 
(fluazifop), both free and conjugated, 
and [R]-butyl-2-[4-[((5-trifluoromethyl)-2- 
pyridinyljoxylphenoxyjpropanoate 
(fluazifop-butyl), all expressed as 
fluazifop, in or on apples, grapes, 
pecans, and stone fruits at 0.03 ppm. The 
proposed analytical method for 
determining residues is the nuclear 
magnetic resonance spectroscope. 

This notice announces that the 
petition is being amended to propose a 
tolerance of 0.05 ppm for the herbicide 
in or on the raw a^cultural 
commodities, i.e., apples, grapes, 
pecans, and stone fruits. 

Authority: 21 U.S.C. 346a. 

Dated: August 9.1988. 

Edwin F. Tlnsworth, 

Director, Registration Division. Office of 
Pesticide Programs. 

[FR Doc. 68-18734 Filed 8-23-88; 8:45 am] 
BtLUNQ COO€ eSSO-SO-M 


(OPP-36163; FLR-3432-8) 

Standard Evaluation Procedures 

AGENCY: Environmental Protection 
Agency (EPA). 

action: Notice.__ 

summary: This notice announces the 
availability of the following draft 
Standard Evaluation Procedures (SEPs) 
for public comment prior to their 
publication: Guidance for Evaluation of 
Dermal Sensitization Testing; and 
Guidance for Evaluation of Dermal 
Irritation Testing. The SEPs are a 
standard set of guidance documents on 
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how the Hazard Evaluation Division 
(HED) in the Office of Pesticide 
Programs evaluates studies and 
scientific data to ensure consistency of 
scientific reviews of studies submitted 
by registrants in support of pesticide 
registrations. This will increase the 
efficiency of pesticide registration and 
other regulatory activities, 

date: Comments, identified by the 
document control number [OPP-30163] 
should be received on or before October 
24.1988. 

ADDRESSES: Submit three copies of 
written comments, identified with the 
document control number [OPP-36163) 
by mail to: Information Services Section, 
Program Management and Support 
Division (TS-757C). Office of Pesticide 
Programs, Environmental Protection 
Agency, 401 M Street SW., Washington, 
DC 20480. 

In person, deliver comments to: Room 
246, CM#2,1921 Jefferson Davis 
Highway, Arlington, VA. 

To obtain a copy of the draft SEPs, 
please call: (703) 557-2805. 

Information submitted in any 
comment concerning this notice may be 
claimed confidential by marking any 
part or all of that information as 
''Confidential Business Information** 
(CBI). Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR Part Z A 
copy of the comment that does not 
contain CBI must be submitted for 
inclusion in the public record. 

Information not marked confidential 
may be disclosed publicly by EPA 
wiffiout prior notice to the submitter. All 
written comments will be available for 
public inspection in room 248 at the 
address given above, from 6 a.m. to 4 
p.m., Monday through Friday, except 
legal holidays. 

Copies of the draff SEPs are also 
available at the folio wing address. 

FOR FURTHER IHFORMATIOH CONTACT: 

By mail: Orville E. Paynter, Hazard 
Evaluation Division (TS-769C), Office of 
Pesticide Programs, Environmental 
Protection Agency, 401 M Street SW., 
Washington. DC 20460. 

Office location and telephone number: 
Room 1121 , CM#2,1921 Jefferson Da\i 8 
Highway, Arlington. VA, (703) 557-7695. 
supplementary information: The 
SEPs are a standard set of guidance 
documents on how HEW evaluates 
studies and scientific data to ensure 
consistency of scientific reviews. Not 
only will the SEPs serve as valuable 
iotemal reference documents and 
training aids for new staff, these 
documents will also inform the public 
®^d regiJated community of important 


considerations in the evaluation of test 
data for determining chemical hazards. 

The SEPs ensure a comprehensive, 
consistent treatment of major scientific 
topics in the Agency's reviews and 
provide interpretive policy guidance 
where appropriate, but are not so 
detailed that they inhibit creativity and 
independent thought. The SEPs also 
inform the public of the internal review 
process. Throughout the remainder of 
this and next fiscal year, HED will be 
w^ting additional SEPs on the scientific 
disciplines of chemistry, ecological 
effects, exposure assessment and 
toxicology. Thirty-six SEPs have been 
published thus far and are available 
from the National Technical Information 
Service, which is responsible for 
distribution of all SEPs after they have 
been finalized. Prior to pubheation, each 
of the SEPs must undergo extensive peer 
review inducUng Division. Office, Intra- 
Agency, FIFRA Scientific Advisory 
Panel and public comment; this 
announcement serves to solicit public 
comment on the draft documents. 

Dated: August 10,1988. 

Anne Barton, 

Acting Director, Hazard Evaluation Division, 
Office of Pesticide Programs. 

[FR Doc. 88-18952 FUed 8-23-88; 8:45 am] 
BILUNQ CODE 6E50-60-M 


tOPP-50881; FRL-3432-71 

Issuance of Experimental Use Permits 

AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Notice. 

summary: EPA has granted 
experimental use permits to the 
following applicants. These permits are 
In accordance with, and subject to, the 
provisions of 40 CFR Part 172, which 
defines EPA procedures with respect to 
the use of pesticides for experimental 
purposes. 

FOR FURTHER INFORMATION CONTACT! 

By mail: Registration Division (TS- 
767C), Office of Pesticide Programs, 
Environmental Protection Agency. 401 M 
St. SW.. Washington. DC 20460. 

In person or by telephone: Contact the 
product manager at the following 
address at the office location or 
telephone number cited in each 
experimental use permit: 1921 Jefferson 
Davis Highway, Arlington. VA. 
SUPPLEMENTARY INFORMATION: EPA has 
issued the following experimental use 
permits. 

275-EUP-59. Issuance. Abbott 
Laboratories, 1400 Sheridan Road, North 
Chicago, IL 60064. This experimental use 
permit allows the use of 8,397 grams of 


the plant growth regulator gibberellin A 4 
on 609 acres of apples to evaluate the 
reduction of russetting. The program is 
authorized only in the States of 
California, Georgia, Iliinois. Indiana, 
Massachusetts, Michigan, Missouri 
New jersey. New Yorfc North Carolina. 
Ohio, Oregon, Pennsylvania, Tennessee, 
Virginia, Washington. West Virginia, 
and Wisconsin. The experimental use 
permit is effective from June 21,1988 to 
June 21,1990. A permanent tolerance for 
residues of the active ingredient in or on 
apples has been established (40 CFR 
180.224(b)). (Robert Taylor. PM 25, Rm. 
245, CM# 2 , (703-557-1800)) 

464-EUP-96. Issuance. Dow Chemical 
Company, P.O. Box 1706. Midland. MI 
48640. This experimental use permit 
allows the use of 51 pounds of the 
insecticide chlorpyrifos on 1,000 acres of 
pastureland to evaluate the control of 
grasshoppers. The program is authorized 
only in the State of South Dakota. The 
experimental use permit is effective 
from June 17.1908 to June 17,1989. 
(Dennis Edwards, PM 12. Rm. 202. 

CM# 2 . (703-557-2388) 

45639-EUP-39. Issuance. Nor-Am 
Chemical Company, P.O. Box 7495 , 
Wilmington, DE 19603. This 
experimental use permit allows the use 
of 3,825 pounds of the insectidde 
amitraz on 3,825 acres of cotton to 
evaluate the control of various mites, 
bollworms, and tobacco bollworms. The 
program is authorized oiily in the States 
of Alabama, Arizona, Arkansas, 
California, Georgia, Louisiana, 
Mississippi, North Carolina. South 
Carolina, and Texas. The experimental 
use permit is effective from June 21,1988 
to June 21,1989. A temporary tolerance 
for residues of the active ingredient in or 
on cottonseed has been established. 
(Dennis Edwards. PM 12 , Rm. 2 l' 2 , 

CM# 2 , (703-557-2386)) 

264-EUP-73. Extension. Rhone 
Poulenc Ag Company, P.O. Box 12014, 
T.W. Alexander Drive, Research 
Triangle Park, NC 27709. This 
experimental use permit allows the use 
of 8,659 pounds of the insecticide 
thiodicaifr on 2,375 acres of lettuce and 
cole crops to evaluate the control of 
various insects. The program is 
authorized in the States of Arizona, 
California, Colorado, Florida, Michigan, 
New Jersey, New Mexico, New York, 
North Carolina, Ohio, Oklahoma, 

Oregon, South Carolina, Texas. 
Washington, and Wisconsin. The 
experimental use permit is effective 
from June 8,1988 to June 8,1989. 
Temporary tolerances for residues of the 
active ingredient in or on lettuce and 
cole crops have been established. 
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(Dennis Edwards, PM 12, Rm. 202, 

CM#2. (703-557-2386)) 

264-EUP-76. Issuance. Rhone-Poulenc 
Ag Company, P.O. Box 12014, T.W. 
Alexander Drive, Research Triangle 
Park, NC 27709. This experimental use 
permit allows the use of 35 pounds of 
the insecticide/ovicide thiodicarb on 23 
acres of cotton to evaluate the control of 
various cotton insects. The program is 
authorized only in the States of Arizona 
and California. The experimental use 
permit is effective from July 1,1988 to 
July 1,1989. A permanent tolerance for 
residues of the active ingredient in or on 
cottonseed has been established (40 
CFR 180.408). (Dennis Edwards, PM 12, 
Rm. 202, CM#2, (703-557-2386)) 

Persons wishing to review these 
experimental use permits are referred to 
the designated product managers. 
Inquiries concerning these permits 
should be directed to the persons cited 
above. It is suggested that interested 
persons call before visiting the EPA 
office, so that the appropriate file may 
be made available for inspection 
purposes from 8 a.m. to 4 p.m., Monday 
through Friday, excluding legal holidays. 

Authority: 7 U.S.C. 136a 

Dated: August 9.1988. 

Edwin F. Tinsworth, 

Director, Registration Division, Office of 
Pesticide Programs, 

(FR Doa 88-18953 Filed 8-23-68; 8:45 am) 
BILUNO CODE 65S0-6O-M 


FEDERAL MARITIME COMMISSION 
AgreementCs) Filed 

The Federal Maritime Commission 
hereby gives notice of the filing of the 
following agreement(s) pursuant to 
section 5 of the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a copy of each agreement at the 
Washington, DC Office of the Federal 
Maritime Commission, 1100 L Street 
NW., Room 10325. Interested parties 
may submit comments on each 
agreement to the Secretary, Federal 
Maritime Commission, Washington, DC 
20573, within 10 days after the date of 
the Federal Register in which this notice 
appears. The requirements for 
comments are found in i 572.603 of Title 
46 of the Code of Federal Regulations. 
Interested persons should consult this 
section before communicating with the 
Commission regarding a pending 
agreement. 

Agreement No.: 202-000050-053. 

Title: Pacific Coast/Australia-New 
Zealand Tariff Bureau. 

Parties: 

Columbus Line 


Associated Container Transportation 
(Australia), Ltd. 

Pacific Australia Direct Line 
Blue Star Line, Ltd. 

Australia-New Zealand Direct Line 
Synopsis: The proposed modification 
would set forth new rules applicable to 
service contracts. 

AGREEMENT NOJ 202-010656-020. 
AGREEMENT NAME: North Europe-U.S. 
Gulf Freight Association. 
parties: 

Compagnie General Maritime (CGM) 
Lykes Bros. Steamship Co., Inc. 

Gulf Container Line (GCL), B.V. 
Sea-Land Service, Inc. 

Hapag-Uoyd AG 

P&O Containers (TFL) Limited 

Nedlloyd Lijnen, B.V. 

SYNOPSIS: The proposed modification 
would clarify the description of neutral 
body authority of the members and 
provide for cooperation between them 
and carriers to discuss procedures and 
administrative matters concerning self¬ 
policing. 

By Order of the Federal Maritime 
Commission. 

Joseph C Polking, 

Secretary, 

Dated: August 19.198a 
[FR Doa 88-19216 Fded 6-23-8a a45 am) 

BILUNQ CODE 6790-01-M 


Agreement(8) RIed 

The Federal Maritime Commission 
hereby gives notice of the filing of the 
following agreementjs) pursuant to 
section 5 of the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a copy of each agreement at the 
Washington, DC Office of the Federal 
Maritime Commission, 1100 L Street 
NW., Room 10325. Interested parties 
may submit comments on each 
agreement to the Secretary. Federal 
Maritime Commission, Washington, DC 
20573, within 10 days after the date of 
the Federal Register in which this notice 
appears. The requirements for 
comments are foimd in $ 572.603 of Title 
46 of the Code of Federal Regulations. 
Interested persons should consult this 
section before communicating with the 
Commission regarding a pen^ng 
agreement. 

Agreement No.: 224-003975-005. 

Title: Port of Longview Lease Agreement. 

Parties'. 

Port of Longview 

Continental Grain Company 

Synopsis: The agreement amends 
Paragraph 4 of the lease to bring the 
renewal terms into compliance with the 
Commission's regulations in 46 CFR 


572.406(b), which governs the filing of 
complete and definite agreements. 

Agreement No.: 224-003975-006. 

Title: Port of Longview Lease Agreement. 

Parties: 

Port of Longview 

Continental Grain Company 

Synopsis: The agreement extends the 
lease for an additional year from 
October 21,1988 to October 21,1989. 

By Order of the Federal Maritime 
Commission 
Joseph C Polking, 

Secretary. 

Dated: August 19.1988. 

[FR Doc. 88-19217 Fded 8-23-88; 8:45 am) 
BJLUNa CODE 6730-01-M 


FEDERAL RESERVE SYSTEM 

Change In Dank Control Notice; 
Acquisition of Shares of Banks or 
Bank Holding Companies 

The notificant listed below has 
applied under the Change in Bank 
Control Act (12 U.S.C. 1817(j)) and 
S 225.41 of the Board's Regulation Y (12 
CFR 225.41) to acquire a bank or bank 
holding company. The factors that are 
considered in acting on notices are set 
forth in paragraph 7 of the Act (12 U.S.C. 
1817U)(7)). 

The notices are available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
notices have been accepted for 
processing, they will also be available 
for inspection at the offices of the Board 
of Governors. Interested persons may 
express their views in writing to the 
Reserve Bank indicated for that notice 
or to the offices of the Board of 
Governors. Comments must be received 
not later than September 15,1988. 

A Federal Reserve Bank of Kansas 
City (Thomas M. Hoenig, Vice President) 
925 Grand Avenue. Kansas City. 
Missouri 64198: 

1. Mary K. Sanditen, Tulsa, 

Oklahoma; to acquire an additional 0.91 
percent of the voting shares of 
Woodland Bancorp, Inc., Tulsa, 
Oklahoma, and thereby indirectly 
acquire Woodland Bank, Tulsa, 
Oklahoma. 

Board of Governors fo the Federal Reserve 
System, August 18,198a 
James McAfee, 

Associate Secretary of the Board. 

(FR Doa 88-19145 Filed 23-8a 8:45 am) 
BILUNO CODE SaiO-OI-M 
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Center Banks Inc^ et al.; Formations 
of, Acquisitions by; and Mergers of 
Bank Holding Companies 

The companies listed in this notice 
have applied for the Board's approval 
under section 3 of the Bank Holding 
Company Act (12 U.S.C. 1842) and 
§ 225.14 of the Board's Regulation Y (12 
CFR 225.14) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute 
and summarizing the evidence that 
would be presented at a hearing. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than 
September 16,1988. 

A. Federal Reserve Bank of New York 
(William L Rutledge. Vice President) 33 
Liberty Street, New York, New York 
10045) 

1. Center Banks Incorporated, 
Skaneateles, New York; to become a 
bank holding company by acquiring 100 
percent of the voting shares of 
Skaneateles Savings Bank, Skaneateles, 
New York. 

2, The Summit Bancorporation, 
Summit, New Jersey; to merge with 
Somerset Bancorp, Inc., Somerville, New 
Jersey, and thereby indirectly acquire 
Somerset Trust Company, Somerville, 
New Jersey. 

B. Federal Reserve Bank of Richmond 
(Lloyd W. Bostian, Jr., Vice President) 

701 East Byred Street, Richmond, 

Virginia 23261: 

1. FSrM National Corporation, 
Winchester, Virginia; to acquire 100 
percent of the voting shares of Blakely 
Bank and Trust Company, Ranson, West 
Virginia. 

C. Federal Reserve Bank of Kansas 
City (Thomas M. Hoenig, Vice President) 
925 Grand Avenue, Kansas City, 

Missouri 64198: 

1. FNB, Inc., Denver, Colorado; to 
become a bank holding company by 
acquiring 100 percent of the voting 


shares of Colorado National Bank- 
Greeley, Greeley, Colorado. 

2. Lisco State Company, Lisco, 
Nebraska; to acquire 5.15 percent of the 
voting shares of First National Financial 
Corporation, Estes Park, Colorado, 
parent of First National Bank of Estes 
Park, Estes Park, Colorado. 

Board of Governors of the Federal Reserve 
System, August 18,1988. 

James McAfee, 

Associate Secretary of the Board. 

[FR Doc. 88-19143 Filed 8-23-88; 8:45 am] 
Btumo cooc S2io-ei-M 


Norwest Corporation; Application To 
Engage de Novo in Peimissible 
Nonbanking Activities 

The company listed in this notice has 
filed an application under § 225.23(a)(1) 
of the Board's Regulation Y (12 CFR 
225.23(a)(1)) for the Board's approval 
under section 4(c)(8) of the Bank 
Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to commence or to 
engage de novo, either directly or 
through a subsidiary, in a nonbanking 
activity that is listed in $ 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States. 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on die 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banJdng practices." Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Comments regarding the applications 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than September 12, 
1988. 


A. Federal Reserve Bank of 
Minneapolis (James M. Lyon, Vice 
President) 250 Marquette Avenue, 
Minneapolis, Minnesota 55480: 

1. Nonvest Corporation, Minneapolis, 
Minnesota: to engage de novo through 
its subsidiaries Norwest Financial 
Services, Inc., and Norwest Financial, 
Inc., both of Des Moines, Iowa, in 
operating a credit bureau, pursuant to 
§ 225.25(b)(24) of the Board's Regulation 
Y. 

Board of Governors of the Federal Reserve 
System, August 18.1988. 

James McAfee, 

Associate Secretary of the Board. 

(FR Doc. 88-19144 Filed 8-23-88; 8:45 am) 
BtUJNG CODE •210-01-11 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

Advisory Committees; Meetings 

agency: Food and Drug Administration. 
action: Notice. 

summary: This notice announces 
forthcoming meetings of public advisory 
committees of the Food and Drug 
Administriaton (FDA). This notice also 
summarizes the procedures for the 
meetings and methods by which 
interested persons may participate in 
open public hearings before FDA's 
advisory committees. 

Meetings: The following advisory 
committee meetings are announced: 

Science Advisory Board to the Notional 
Center for Toxicological Research 

Date, time, and place. September 8 
and 9,1988, 9:00 a.m.. Bldg. 13, 
Conference Rm., National Center for 
Toxicological Research, Jefferson, AR. 

Type of meeting and contact person. 
Open committee discussion, September 
8,1986, 9:00 a.m. to 4:30 p.m.; open 
committee discussion. September 9,8:30 
a.m. to 12:00 m.; open public hearing, 
1:00 p.m. to 2:00 p.m.; closed board 
deliberations. 2:00 p.m. to 3:00 p.m.; 
Ronald F. Coene, National Center for 
Toxicological Research. Food and Drug 
Administration. 5600 Fishers Lane, Rm. 
14-101, Rockville. MD 20857, 301^3- 
3155. 

General function of the board. The 
board advises the Director. National 
Center for Toxicological Research, in 
establishing and implementing a 
research program that will assist the 
Commissioner of Food and Drugs in 
fulfilling his regulatory responsibilities. 
The board provides the extra-agency 
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review in ensuring that research 
programs and methodology development 
at the National Center for Toxicological 
Research are scientifically sound and 
pertinent to its stated goals and 
objectives. 

Agenda—Open public hearing. 
Interested persons may present data, 
information, or views, orally or in 
writing, on issues pending before the 
committee. Those desiring to make 
formal presentations should notify the 
contact person before September 1,1988. 
and submit a brief statement of the 
general nature of the evidence or 
arguments they wish to present, the 
names and addresses of proposed 
participants, and an indication of the 
approximate time required to make their 
comments. 

Open board discussion. The board 
will review the progress and proposed 
future plans of the National Center for 
Toxicological Research's divisions of 
Genetic Toxicology and Biochemical 
Toxicology as well as continue 
discussions of the project on caloric 
restriction. On September 2,1988, a final 
agenda will be available from the 
contact person (address above). 

Closed board deliberations. The 
board will review the projects and 
progress of the pre-doctoral training 
programs of the National Center for 
Toxicological Research. This portion of 
the meeting will be closed to prevent 
disclosure of personal information 
concerning individuals associated with 
these programs, disclosure of which 
w ould constitute a clearly unwarranted 
invasion of personal privacy (5 U.S.C. 
552b(c)(6)). 

Circulatory System Devices Panel 

Date, time, and place. September 15 
and 16.1988, 8:30 a.m., Rm. 503-527A. 
Hubert H. Humphrey Bldg., 200 
Independence Ave. SW., Washington, 
DC. 

Type of meeting and contact person. 
Open public hearing, September 15, 
1988. 8:30 a.m. to 9:30 a.m.; open 
committee discussion. 9:30 a.m. to 2:30 
p.m.; closed committee deliberations, 
2:30 p.m. to 4 p.m.; open public hearing, 
September 16,1988, 8:30 a.m. to 9:30 
a.m.; open committee discussion. 9:30 
a.m. to 2:30 p.m.; closed committee 
deliberations, 2:30 p.m. to 4 p.m.; Keith 
Lusted, Center for Devices and 
Radiological Health (roZ-450). Food 
and Drug Administration, 8757 Georgia 
Ave., Silver Spring, MD 20910, 301-427- 
7594. 

General function of the committee. 
The committee reviews and evaluates 
available data on the safety and 
effectiveness of medical devices 


currently in use and makes 
recommendations for their regulation. 

Agenda—Open public hearing. 
Interested persons may present data, 
information, or views, orally or in 
writing, on issues pending before the 
committee. Those desiring to make 
formal presentations should notify the 
contact person before August 31,1988, 
and submit a brief statement of the 
general nature of the evidence or 
arguments they wish to present, the 
names and addresses of proposed 
participants, and an indication of the 
approximate time required to make their 
comments. 

Open committee discussion. The 
committee will discuss premarket 
approval applications (PMA's) for 
prosthetic heart valves, a coronary 
perfusion dilatation catheter, a 
percutaneous transluminal coronary 
angioplasty catheter, and a laser 
angioplasty device. 

Closed committee deliberations. The 
committee will discuss trade secret and/ 
or confidential commercial or Bnancial 
information regarding the PMA’s listed 
above. This portion of the meeting will 
be closed to permit discussion of this 
information (5 U.S.C. 552b(c)(4)). 

Ear, Nose, and Throat Devices Panel 

Date, time, and place. September 22 
and 23,1988, 8:30 a.m.. Conference Rm. 

E, Parklawn Bldg., 5800 Fishers Lane, 
Rockville, MD. 

Type of meeting and contact person. 
Open public hearing. September 22, 

1988, 8:30 a.m. to 9:30 a.m.; open 
committee discussion, 9:30 a jn. to 5 pjn.; 
closed committee deliberations 
September 23,1988, 8:30 a.m. to 9:30 
a.m.; open committee discussion, 9:30 
a.m. to 3 pjn.; David A. Segerson, Center 
for Devices and Radiological Health 
(HFZ-470), Food and Drug 
Administration. 8757 Georgia Ave^ 

Silver Spring. MD 20910, 301-427-8185 
(voice/TDD). 

A sign language interpreter is 
available for the hearing-impaired upon 
request. Those desiring this assistance 
should notify Carlton M. Coleman, 301- 
443-3310 (voice) or 301-443-1818 (TDD), 
no later than September 6,1988. 

General function of the committee. 

The committee reviews and evaluates 
available data on the safety and 
effectiveness of medical devices 
ciurently in use and makes 
recommendations for their regulation. 

Agenda—Open public hearing. 
Interested persons may present data, 
information, or views, orally or in 
writing, on issues pending before the 
committee. Those desiring to make 
formal presentations sho^d notify the 
contact person before September 8,1988, 


and submit a brief statement of the 
general nature of the evidence or 
arguments they wish to present the 
names and addresses of proposed 
participants, and an indication of the 
approximate time required to make their 
comments. 

Open committee discussion. The 
committee will discuss the 3M/House 
premarket approval application for a 
children's cochlear implant. 

Closed committee deliberations. The 
committee will discuss trade secret and/ 
or confidential commercial or financial 
information regarding the children's 
cochlear implant system. This portion of 
the meeting will be closed to permit 
discussion of this information (5 U.S.C. 
552b(c)(4)). 

Each public advisory committee 
meeting listed above may have as many 
as four separable portions: (1) An open 
public hearing, (2) an open committee 
discussion, (3) a closed presentation of 
data, and (4) a closed committee 
deliberation. Every advisory committee 
meeting shall have an open public 
hearing portion. Whether or not it also 
includes any of the other three portions 
will depend upon the specific meeting 
involved. The dates and times reserved 
for the separate portions of each 
committee meeting are listed above. 

The open public hearing portion of 
each meeting shall be at least 1 hour 
long unless public participation does not 
last that long. It is emphasized, however, 
that the 1 hour time limit for an open 
public hearing represents a minimum 
rather than a maximum time for public 
participation, and an open public 
hearing may last for whatever longer 
period the committee chairperson 
determines %vill facilitate the 
committee's work. 

Public hearings are subj ect to FDA's 
guideline (Subpart C of 21 CFR Part 10) 
concerning the policy and procedures^ 
for electronic media coverage of FDA’s 
public administrative proceedings, 
including hearings before public 
advisory committees under 21 CFR Part 
14. Under 21 CFR 10.205, representatives 
of the electronic media may be 
permitted, subject to certain limitations, 
to videotape, film, or otherwise record 
FDA’s public administrative 
proceedings, including presentations by 
participants. 

Meetings of advisory committees shall 
be conducted, insofar as is practical, in 
accordance with the agenda published 
in this Federal Register notice. Changes 
in the agenda will be announced at the 
beginning of the open portion of a 
meeting. 

Any interested person who wishes to 
be assured of the right to make an oral 
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presentation at the open public hearing 
portion of a meeting shall inform the 
contact person listed above, either 
orally or in writing, prior to the meeting. 
Any person atten^ng the hearing who 
does not in advance of the meeting 
request an opportunity to speak will be 
allowed to make an oral presentation at 
the hearing's conclusion, if time permits, 
at the chairperson's discretion. 

Persons interested in specific agenda 
items to be discussed in open session 
may ascertain from the contact person 
the approximate time of discussion. 

Det^s on the agenda, questions to be 
addressed by the committee, and a 
current list of committee members are 
available from the contact person before 
and after the meeting. Transcripts of the 
open portion of the meeting will be 
available from the Freedom of 
Information Office PHGFl-35), Food and 
Drug Administration, Rm. 12A-10. 5600 
Fishers Lane, Rockville, MD 20857. 
approximately 15 working days after the 
meeting, at a cost of 10 cents per page. 
The transcript may be viewed at the 
Dockets Management Branch (HFA- 
305). Food and Drug Administration, Rm. 
4-62, 5600 Fishers Lane, Rockville, MD 
20857, approximately 15 working days 
after the meeting, between the hours of 9 
a.m. and 4 p.m., Monday through Friday. 
Summary minutes of the open portion of 
the meeting will be available from the 
Freedom of Information Office (address 
above) beginning approximately 90 days 
after the meeting. 

The Commissioner, with the 
concurrence of the Chief Counsel, has 
determined for the reasons stated that 
those portions of the advisory 
committee meetings so designated in 
this notice shall be closed. The Federal 
Advisory Committee Act (FACA). as 
amended by the Government in Ae 
Sunshine Act (Pub. L 94-109), permits 
such closed advisory committee 
meetings in certain circumstances. 

Those portions of a meeting designated 
as closed, however, shall be closed for 
Ae shortest possible time, consistent 
with Ae intent of Ae cited statutes. 

The FACA, as amended, provides that 
a portion of a meeting may be closed 
where the matter for discussion involves 
a trade secret; commercial or financial 
information Aat is privileged or 
confidential; information of a personal 
nature, Asclosure of which would be a 
clearly unwarranted invasion of 
personal privacy; investigatory files 
compiled for law enforcement purposes; 
information Ae premature disclosure of 
which would be likely to significantly 
frustrate implementation of a proposed 
agency action; and information in 
certain oAer instances not generally 
relevant to FDA matters. 


Examples of portions of FDA advisory 
conunittee meetings Aat ordinarily may 
be closed, where necessary and in 
accordance with FACA criteria, include 
Ae review, discussion, and evaluation 
of drafts of regulations or guidelines or 
similar preexisting internal agency 
documents, but only if Aeir premature 
disclosure is likely to signifrcantly 
frustrate implementation of proposed 
agency action; review of trade secrets 
and confidential commercial or financial 
information submitted to the agency; 
consideration of matters involving 
Avestigatory files compiled for law 
enforcement purposes; and review of 
matters, such as personnel records or 
individual patient records, where 
disclosure would constitute a clearly 
unwarranted mvasion of personal 
privacy. 

Examples of portions of FDA advisory 
committee meetmgs that ordinarily shall 
not be closed include Ae review, 
discussion, and evaluation of general 
preclinical and clinical test protocols 
and procedures for a class of drugs or 
devices; consideration of labeling 
requirements for a class of marketed 
drugs or devices; review of data and 
information on specific mvestigational 
or mairketed drugs and devices Aat have 
previously been made public; 
presentation of any other data or 
information Aat is not exempt from 
public disclosure pursuant to Ae FACA, 
as amended; and, notably deliberative 
sessions to formulate advice and 
recommendations to the agency on 
matters Aat do not mdependently 
justify closing. 

This notice is issued under section 
10(a) (1) and (2) of Ae Federal Advisory 
Committee Act (Pub. L 92-463, 86 Stat. 
770-776 (5 U.S.C. App. I)), and FDA's 
regulations (21 CFR Part 14) on advisory 
committees. 

The Commissioner approves Ae 
schedulmg of meetings at locations 
outside of Ae Washmgton, DC, area on 
Ae basis of Ae criteria of 21 CFR 14.22 
of FDA's regulations relating to public 
advisory committees. 

Dated: August 18,1988. 

Frank E. Young, 

Commissioner of Food and Drugs. 

[FR Doc. 88-19193 Filed 8-23-88; 8:45 am) 
BILLWQ CODE 41S<MII-M 


Health Resources and Services 
Administration 

Proposed Funding Preferences and 
Priorities for Grants for Area Health 
Education Centers Special Initiatives 

The HealA Resources and Services 
Administration announces the 


acceptance of applications for Fiscal 
Year 1989 for Grants for Area Health 
Education Centers Special Initiatives 
under Ae auAority of Section 781(a)(2) 
of Ae Public HealA Service Act, as 
amended by Pub. L 90-129 and invites 
comments on the proposed funding 
preferences and funding priorities stated 
below. 

Section 781(a)(2) auAorizes Federal 
Assistance to medical and osteopathic 
schools which have previously received 
Federal financial assistance for the Area 
HealA Education Centers (AHEC) 
program under either section 802 of Pub. 
L 94-484 in 1979 or under section 781. In 
addition, section 781(a)(2) authorizes 
medical and osteopa Aic schools 
currently receiving Federal support for 
an AHEC program to apply for project 
aid on behalf of an Area HealA 
Education Center that is no longer 
federally-funded as part of Aat program. 

Legislative auAorization for this 
program expires September 30,1988. For 
FY1989 Ae Administration is proposing 
to consolidate Ae various healA 
professions categorical programs into a 
single, flexible grant auAority. This 
announcement is being made in Ae 
event Aat Ae Area HealA Education 
Centers Special Initiatives Program is 
reauAorized and funds are made 
available in FY 1989. Publication of this 
notice is a contingency measure that 
will assure Aat grants can be awarded 
in a timely fashion consistent wlA the 
needs of Ae program as well as to 
provide for even distribution of funds 
throughout the fiscal year. 

In addition, programmatic changes 
may result from currently penAng 
legislative action. Should such changes 
be necessary, all applicants will be 
notified at a later date. 

Section 781(a)(2) applications will be 
for Ae purpose of improving the 
Astribution, supply, quality, utilization 
and efficiency of healA personnel in Ae 
healA services delivery system; to 
encourage regionalization of 
responsibility of the healA professions 
schools; or to prepare, through 
preceptorships and oAer programs, 
individuals subject to a service 
obligation under Ae National HealA 
Service Corps Scholarship program to 
provide effective healA services in 
healA manpower shortage areas. 

To receive support, programs must 
meet the requirements of regulations set 
forth in 42 CFR Part 57, Subpart MM. 

Review Criteria 

The review of applications will take 
into consideration the following criteria; 

(1) The relative merit of the proposed 
project; and 
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(2) The relative cost-efficiency of the 
proposed project. 

Proposed Funding Preferences 

In making awards for Fiscal Year 
1989, the following funding preferences 
are proposed. 

(1) Competing continuation 
applications; 

(2) New applications for planning and 
development projects under section 
761(a)(1); 

(3) New applications for Special 
Initiatives projects under Section 
781(a)(2); and 

(4) Supplements to existing awards. 

These preferences are established to 

maximize both Federal and non-federal 
investments. The AHEC program 
requires a long-term strategy and 
commitments. Short-term funding of a 
year or two would allow most projects 
to complete only the planning and 
development years of their programs. 

Proposed Funding Prioritios 

In determining the order of funding of 
approved applications it is proposed to 
give a funding priority to the following: 

(1) Applications proposing to develop, 
expand or implement curricula 
concerning ambulatory and inpatient 
case management of those with HIV 
infection-related diseases. 

Health professionals are increasingly 
required to provide a wide range of 
services to HIV-infected persons. 
However, widespread organized 
curricual offerings for these trainees are 
not in place. The proposed priority is 
designed to encourage new offerings. 

(2) Applications demonstrating a 
commitment to geriatrics through 
development of innovative educational 
ways to provide improved and more 
effective care for the elderly. 

The population 65 years of age and 
over will increase about 2 percent a year 
between now and 2020 (compared to an 
increase of less than 1 percent for 
younger persons). The oldest old (85- 
plus) segment of the population will 
experience the most rapid growth before 
2000. The youngest old (65-74) segment 
will increase fastest between 2000 and 
2020. The older population will require 
expansion of a wide range of health 
services, including preventive, primary, 
long-term, hospice, and rehabilitation 
care. However, health providers lack 
adequate training needed to care for this 
aging population. The proposed funding 
priority is designed to provide increased 
emphasis on geriatrics training for all 
health professions trainees in the 
continuum of their training. 

(3) Applications which are innovative 
in their educational approaches to 
quality assurance/risk management 


activities, monitoring and evaluation of 
health care services and utilization of 
peer-developed guidelines and 
standards. Assuring quality in the health 
care system is increasingly becoming 
the responsibility of health care 
providers. The proposed funding priority 
is designed to encourage increased 
emphasis on the principles and methods 
of health care quality assurance and risk 
management in the continuum of the 
health professions educational process. 

Interested persons are invited to 
comment on the proposed funding 
preferences and funding priorities. 
Normally, the comment period would be 
60 days. However, due to the need to 
implement any changes for the Fiscal 
Year 1989 award cyde, this comment 
period has been reduced to 30 days. All 
comments received on or before 
September 23.1988 will be considered 
before the final funding preferences and 
funding priorities are established. No 
funds will be allocated or final 
selections made until a final notice is 
published stating whether the final 
funding preferences and funding 
priorities will be applied. 

Written comments should be 
addressed to: Director, Division of 
Medicine, Bureau of Health Professions, 
Health Resources and Services 
Administration, Parklawn Building, 

Room 4C-25, 5600 Fishers Lane, 
Rockville, Maryland 20857. 

All comments received will be 
available for public inspection and copy 
at the Division of Medicine, Bureau of 
Health Professions, at the above 
address, weekdays (Federal holidays 
excepted) between the hours of 8:30 ajn. 
and 5:00 p.m. 

Requests for application materials and 
questions regarding grants policy should 
be addressed to: Grants Management 
Officer (U-76), Bureau of Health 
Professions. Health Resources and 
Services Administration. 5600 Fishers 
Lane, Room 8C-22, Rockville. Maryland 
20857, Telephone: (301) 443-6857. 

If additional programmatic 
information is needed, please contact: 
Division of Medicine. Multidisciplinary 
Centers and Programs Branch, Bureau of 
Health Professions, Health Resources 
and Services Administration, 5600 
Fishers Lane. Room 4C-4)4 Rockville, 
Maryland 20857, Telephone (301) 443- 
6950. 

The standard application form PHS 
6025-1, HRSA Competing Training Grant 
Application, General Instructions and 
supplement for this program have been 
approved by the Office of Management 
and Budget under the Paperwork 
Reduction Act. The 0MB clearance 
number is 0915-0060. 


The deadline date for receipt of 
applications is October 10,1988. 
Applications shall be considered as 
meeting the deadline if they are either 

(1) Reived on or before the deadline 
date, or 

(2) Postmarked on or before the 
deadline and received in time for 
submission to the independent review 
group. A legibly dated receipt from a 
commercial carrier or U.S. Postal 
Service will be accepted in lieu of a 
postmark. Private metered postmarks 
shall not be acceptable as proof of 
timely mailing. Applications received 
after the deadline will be returned to the 
applicant. 

This program is listed at 13.824 in the 
Catalog of Federal Domestic Assistance. 
It is not subject to the provisions of 
Executive Order 12372, 
Intergovernmental Reveiw of Federal 
Programs (as Implemented through 45 
CFR Part 100). 

Dated* luly 29,198a 
David N. Sundwall, 

Administrator, Assistant Surgeon General. 
[FR Doc. 66-19179 Filed 8-23-68; 6:45 am] 

BILUNQ CODE 4140-15-11 


Public Health Service 

National Vaccine Advisory Committee; 
Public Meeting 

agency: Office of the Assistant 
Secretary for Health; Public Health 
Service, HHS. 
action: Notice. 


summary: The Department of Health 
and Human Services (DHHS) and the 
Office of the Assistant Secretary for 
Health are announcing the forthcoming 
meeting of the Nation^ Vaccine 
Advisory Committee. 

DATE: Date, Time and Place: September 
19,1988, at lOKX) a.m.; September 20. at 
8:00 a jn.; Hubert Humphiey Building 
Auditorium, 200 Independence Avenue 
SW., Washington, DC 20201. The entire 
meeting is open to the public. 

FOR FURTHER INFORMATION CONTACT: 
Written requests to participate should 
be sent to Yuth Nimit, Ph.D., Executive 
Secretary, National Vaccine Advisory 
Committee. National Vaccine Program. 
5600 Fishers Lane. Park Building. Room 
1-24, Rockville, Maryland 20857, (301) 
443-0715. 

Agenda: Open Public Hearing: 
Interested persons may formally present 
data, information, or views orally or in 
writing on issues pending before the 
Advisory Committee or on any of the 
duties and responsibilities of the 
Advisory Committee as described 
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below. Those desiring to make such 
presentations should notify the contact 
person before September 2,1988 and 
submit a brief statement of the 
information they wish to present to the 
Advisory Committee. Those requests 
should include the names and addresses 
of proposed participants and an 
indication of the approximate time 
required to make their comments. A 
maximum of 15 minutes will be allowed 
for a given presentation. Any person 
attending the meeting who does not 
request an opportunity to speak in 
advance of the meeting will be allowed 
to make an oral presentation at the 
conclusion of the meeting, if time 
permits, at the chairperson's discretion. 

Open Advisory Committee 
Discussion: Discusion of this meeting 
will center on a comparison of vaccine 
research and resources in both United 
States and international programs; 
adverse reaction reporting systems and 
incidence of adverse events; and the 
development of the next NVP Plan 
Report to Congress, 

Supplmnentary Information: The 
National Vaccine Advisory Committee 
is established imder section 2105 of the 
PubUc Health Service Act The Advisory 
Committee shall: 

(1) Study and recommend ways to 
encourage the availability of an 
adequate supply of safe and effective 
vaccination products in the United 
States; 

(2) Recommend research priorities 
and other measures the Director of the 
Program should take to enhance the 
safety and efficacy of vaccines; 

(3) Advise the Director of the National 
Vacdne Program with regard to the 
following vaccine activities carried out 
by or through the National Institutes of 
Health, the Centers for Disease Control, 
the Office of Biologies Research and 
Review of the Food and Drug 
Administration, the Department of 
defense, and the Agency for 
International Development: 

(a) Vaccine research on means to 
induce human immunity against 
naturally occurring infectious diseases 
and to prevent adverse reactions to 
vaccines; 

(b) Vaccine development, including 
the techniques needed to produce safe 
and effective vaccines; 

(c) Safety and efficacy testing of 
vaccines; 

(d) Licensing of vaccine 
nianufacturers and vaccines by 
providing for the allocation of resources 
to support the licensing program; 

(e) Production and procurement of 
vaccines to ensure that the 
governmental and nongovernmental 
production and procurement of safe and 


effective vaccines meet the needs of the 
United States population and fulfill 
commitments of the United States to 
prevent human infectious diseases in 
other countries; 

(f) Distribution and use of vaccines, 
by providing direction to t^ Centers for 
Disease Control and assistance to 
States, localities, and health 
practitioners in the distribution and use 
of vaccines, including efforts to 
encourage public acceptance of 
immunizations and to make health 
practitioners and the public aware of 
potential adverse reactions and 
contraindications to vaccines; 

(g) Evaluating the need for and the 
effectiveness and adverse effects of 
vaccines and immunization activities; 

(h) Coordination of governmental and 
nongovernmental activities; and, 

(i) Allocation of supplemental 
resources to Federal agencies involved 
in the implementation of the plan for 
activities not otherwise funded. 

(4) Identify annually for the Director 
the most important areas of government 
and nongovernment cooperation that 
should be considered in implementing 
the Program. 

Meetings of the Advisory Committee 
shall be conducted, insofar as is 
practical, in accordance with the agenda 
published in the Federal Register 
notices. Changes in the agenda will be 
announced at the beginning of the 
meeting. 

Persons interested in specific agenda 
items may ascertain from the contact 
person the approximate time of 
discussion. A list of Advisory 
Committee members and the charter of 
the Advisory Committee will be 
available at the meeting. Those imable 
to attend the meeting may request this 
information hrom the contact person. 
Summary minutes of the meeting vrill be 
made available upon request from the 
contact person. 

Dated: August 18,1988. 

Robert E. Windom, 

Assistant Secretary for Health, 

[FR Doc. 88-19200 Filed 8-23-88; 8:45 ami 
BtLUNQ CODE 4t60>17-«l 


DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

[AZ-040-<)8-4212-13; A22635] 

Realty Action; Exchange of Public and 
Private Lands In Pima, Graham and 
Mohave Counties, AZ 

AGENCY: Bureau of Land Management, 
Interior. 


action: Exchange of public and private 
lands. 


summary: The following described 
lands have been determined to be 
suitable for disposal by exchange under 
the provision of the Federal land Policy 
and Management Act of 1976.43 U.S.C. 
1716: 

GUa and Salt River Meridian, Arizona 

T. 18 S.. R. 12 E.. 

Sec. 7. lot 5; 

Sec. 8, lot 1: 

Sec. 9. lots 1 and 2. NEy4NWy4. WViNW'A: 

Sea IS, lots 1 and 2; 

Sea 17, lots 1.2. 3. SWy4SW*/4. 

Comprising 385.42 acres, more or less, of 
public land in Pima County, 

In exchange for these lands, the 
United States will acquire the following 
described lands from Cyprus Minerals 
Company: 

Gila and Salt River Meridian, Arizona 

T. 9 S,. R. 27 R. 

Sec. 9. E\^NEV4; 

Sec. 10, WViiNWy4; 

Sea 13, NWy4SEV4. 

T. 10 S.. R. 28 E., 

Sec. 7. SEy4SEV4.SEy4SEy4; 

Sea 21. SEV4NEV4,NEV4SEV4; 

Sec. 22, SWy4NWy4.NWy4SW%. 

Comprising 440.00 acres, more or leas, of 
private land in Graham County, and: 

Gila and Salt River Meridian, Arizona 

T. 17 N.. R. 14 W.. 

Sec. 7. WHNEy4NEy4: 

Sec. 17. NV^.NyiSEV;.SEV4SEy4. 

Comprising 460.00 acres, more or less, of 
private land in Mohave County. 

The purpose of this exchange is to 
acquire the non-federal lands which 
have high public values for wildlife 
habitat and to consolidate public land 
ownership. The public interest will be 
served by completing this exchange. 

The values of the lands to be 
exchanged are equal. Lands to be 
transferred to the United States will be 
subect to valid existing rights existing at 
the time of transfer. 

Publication of this notice in the 
Federal Register segregates the public 
lands from the operation of the public 
land laws and the mining laws. The 
segregative effect will end upon 
issuance of a patent or two years from 
the date of the publication, whichever 
occurs first. 

The patent, when issued, will contain 
certain reservations to the United States 
and be subject to all valid existing rights 
and reservations of record. 
date: For a period of 45 days from the 
date of this publication, interested 
parties may submit comments to the 
District Manager at the address given in 
the Supplementary Information. 
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SUPPUEMENTARY INFORMATION: Detailed 
information concerning this exchange 
proposal may be obtained from the 
District Manager. Safford District Office. 
425 E. 4th Street, Safford. Arizona 65546. 
Vernoo L Saline, 

Acting District Manager, 

Date: August 16,1988. 

[FR Doc. 86-19175 Filed 8-23-68; 8:45 am) 
BHJJNQ CODE 4310-32-M 


Minerals Management Service 

Information Collection Submitted to 
the Office of Management and Budget 
for Review Under the Paperwork 
Reduction Act 

A proposed modification of a form 
used in the collection of information 
listed below as been submitted to the 
Office of Management and Budget for 
approval under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). Copies of the modified 
form, supporting statement, and related 
material may be obtained by contacting 
]eane Kalas at 303-231-3046. Comments 
and suggestions on the amendment 
should be made directly to the Bureau 
Clearance Officer at the telephone 
number listed below and to the Office of 
Management and Budget Interior 
Department Desk Officer, Washington. 
DC 20503, telephone 202-395-7340. 

Title: Application For and Disposition 
of Royalty Oil Taken In Kind 

OMB Approval number, 1010-0042 

Abstract 

The minerals Management Service 
(MMS) proposes to modify Form MMS- 
4071, Semiannual Report of Royalty-In- 
Kind Oil Entitlements and Deliveries, 
used to document monthly royalty oil 
entitlements delivered by lease 
operators to refiners under Royalty-In- 
Kind (RIK) Contracts issued by MMS. 

To simplify and improve reporting, and 
reduce bui^en of respondents, MMS 
proposes to pre-print the first eight lines 
on the form before sending it out to 
leassees or lease operators. In addition, 
the "Deliveries* *’ column on the form will 
be eliminated. Respondents will report 
only that part of lease production 
designated as royalty oil entitlements 
due to the Federal Government. The 
form name will be changed to: 
Semiannual Report of Royalty-In-Kind 
Oil Entitlements. The requirement that 
entitlements must be reported 7 months 
after the first month of sale and 
semiannually thereaftger will be 
changed to further simplify reporting. 
Uniform report due dates of March 1, 
(for the 6 month period ending 
December 31) and September 1, (for the 


6 month period ending June 30) will be 
established for Form K^S-4071 and 
regulations amended accordingly. 

Form MMS.4070. Application For the 
Purchase of Royalty Oil, will not be 
modified 

Bureau Form Numbers: MMS-4070, 
MMS-4071 

Frequency: On occasion, semiannually 
Description of Respondents: Operators 
of Federal offshore and onshore 
leases, oil refiners 

Estimated Completion Time: Va hour to 1 
hour 

Annual Responses: 1,972 
Annual Burden Hours: 542 
Bureau Clearance officer Dorothy 
Christopher 703-435-6213. 

Dale: July 27.1988. 

Jerry D. Hill, 

Associate Director for Royalty Management 
[FR Doc. 88-19176 Filed 8-23-88; 8:45 am] 

KtXlNG CODE 4310-IIR-M 


Outer Continental Shelf Advisory 
Board^Policy Committee; Notice and 
Agenda for Meeting 

This notice is issued in accordance 
with the provisions of the Federal 
Advisory Committee Act. Pub. L No. 92- 
463, 5 U.S.C. Appendix 1. and the Office 
of Management and Budget’s Circular 
No. A-63, Revised. The Policy 
Committee of the Outer Continental 
Shelf (OCS) Advisory Board will meet 
during the period 8:30 a.m. to 5KX) p.m., 
September 28-29,1988. at the Princess 
Hotel in San Diego. California (619-274- 
4630). 

The agenda for the meeting will cover 
the following principal subjects: 

September 28 

• Commercial Fisheries Conflict 
Resolution 

• 5-Year Program Subcommittee Report 

• Marine Mining Program—Status 
Report 

September 29 

• Plans and Prospects for Frontier 
Areas 

• Socioeconomic Effects Monitoring 
Program Santa Barbara and Ventura 
Counties 

• California Air Quality Rules 

• Report on Cumulative Effects of OCS 
Activities (Section 20 (e) of OCS 
Lands Act) 

The meeting is open to the public. 
Upon request, interested parties may 
make oral or written presentations to 
the Committee. Such requests should be 
made no later than September 15.1986, 
to the OCS Policy Committee. Minerals 
Management Service, Department of the 


Interior, 18th and C Streets, NW., Room 
4230, Washington, DC 20240. 

Requests to make oral statements 
should be accompanied by a summary 
of the statement to be made. For more 
information, contact the Executive 
Secretary. Carolita Kallaur, at 202-343- 
3504. 

Minutes of the meetings will be 
available for public inspection and 
copying at the Minerals Management 
Service, Department of the Interior, 18th 
and C Streets NW., Room 2070, 
Washington, DC 20240 

Dated: August 16,1968. 

CaroUta Kallaur, 

Acting Associate Director for Offshore 

Minerals Management 

[FR Doc. 68-19174 Filed 8-23-68; 8:45 am] 

BILUNO CODE 4310-IIR-M 


National Park Service 

General Management Plan; Saguaro 
National Monument; Availability of 
Draft Finding of No Significant Impact 

summary: The National Park Service 
proposes to implement the General 
Management Plan for Saguaro National 
Monument. Pima County. Arizona, in 
accord with the plan selections stated in 
the Draft Final General Management 
Plan. The Draft Final Plan, circulated for 
public review between June 15 and July 
22.1988, combines elements of the four 
management alternatives contained in a 
previously circulated draft plan and 
environmental assessment. 

In accordance with the Council on 
Environmental Quality Regulations at 40 
CFR 1501.4(e)(2)(i), a draft Finding of No 
SigniRcant Impact (FONSI) is being 
made available for public review for a 
period of 30 days from the date of this 
Notice. Copies of the Draft FONSI and 
Draft Final Plan are both available for 
inspection at the following addresses: 

Saguaro National Monument, 3693 South 
Old Spanish Trail, Tucson. AZ 85730. 
Telephone No. (602) 629-6680 
Western Regional Office, National Park 
Service, Division of Planning. Grants 
and Environmental Quality. P.O. Box 
36063, San Francisco, CA 94102, 
Telephone No. (415) 556-8313 

Copies of the Final General Management 
Plan will be circulated upon approval of the 
FONSI 

Dated: August 16,1988. 

Lewis Albert, 

Regional Director Western Region. 

[FR Doc. 88-19221 Filed 8-23-88; 8:45 am] 
BILUNQ coos 4310-7041 
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INTERSTATE COMMERCE 
COMMISSION 

Release of Waybill Data for Use In 
Publication of a Book Entttted 
‘ Railroad Traffic in the United States— 
1987” 

The Commission has received a 
request from ALK Associates. Inc. for 
permission to use certain data from the 
Commission’s 1987 Waybill Sample. 

ALK requests permission to extract 
certain data from the 1987 ICC Master 
Waybill Sample to distribute as part of a 
book entitled "Railroad Traffic in the 
United States—1987.** The remainder of 
the book will consist of extracts from 
the 1987 ICC Public Use Waybill File 
(PUWF). The book will be available to 
the general public. It will be similar in 
content to the 1984.1985. and 1980 
volumes of the same title. The 1984 and 
1985 were derived solely from the Public 
Use Waybill Files of those years. The 
change in format of the PUWF requires 
ICC permission to produce equivalent 
information for 1987. 

The information requested is: 

1. Originating and terminating net 
tonnage by State, for each of the 20 AAR 
*‘CS-i54** commodity groups. 

2. Net tonnage by State-to>State pairs, 
for each of the 20 •‘CS-54*' commodity 
groups, including interchange States. 

3. Carloads by State-to-State pairs, for 
the following 12 broad cartype 
groupings: (1) Plain Box Cars. (2) 

Equipped Box Cars. (3) Insulated Box 
Cars, (4) Refrigerated Cars, (5) Open- 
Top Hoppers. (6) Covered Hoppers. (7) 
Gondolas, (8) Plain Flat Cars, (9) Auto 
Racks, (10) Inlermodel Flats. (11) Tanks 
Cars, (12) Other Car Types. 

4. Number of trailers or containers by 
State-to-State pairs, for all intermodal 
TOFC/COFC traffic as a whole. 

The information is requested in four 
separate files, and in summary form 
only to prevent cross-referencing 
between the files, or between this data 
and the Public Use Waybill File. 

The Commission requires rail carriers 
to file waybill sample information if in 
any of the past three years they 
terminated on their lines at least: (1) 

4,500 revenue carloads or (2) 5 percent 
of revenue carloads in any one State (49 
C.F.R. Part 1244). From the waybill 
information, the Commission has 
developed a Public Use Waybill File 
that has satisfied the majority of all our 
waybill data requests while protecting 
the confidentiality of proprietary data 
submitted by the railroads. However, if 
coi^dential waybill data are requested, 
as in this case, we %vill consider 
releasing the data only after certain 
protective conditions are met and public 


notice is given. More specifically, under 
the Commission's current policy for 
handling waybill requests, we will not 
release any confidential waybill data 
until after: (1) public notice is provided 
so affected parties have an opportunity 
to object and (2) certain requirements 
designed to protect the data's 
confidentiality are agreed to by the 
requesting party [Ex Parte No. 385 (Sub- 
No. 2), 52 FR 12415, April 16,1987]. 

Accordingly, if any parties object to 
this request, they should file their 
objections (an original and 2 copies) 
with the Director of the Commission’s 
Office of Transportation Analysis 
(OTA) within 14 calendar days of the 
date of this notice. They should also 
include all grounds for objections to the 
full or partial disclosure of the requested 
data. The Director of OTA will consider 
these objections in determining whether 
to release the requested waybill data. 
Any parties who objected will be timely 
notified of the Directors decision. 

Contact 
James A. Nash 
(202)275-6864 
Noreta R. McGee, 

Secretary. 

[FR Doc. 88-19162 FUed 8-23-88; 8:45 am] 
BILLING cooe 703S-ei-« 


DEPARTMENT OF JUSTICE 

Drug Enforcement Administration 

Manufacturer of Controlfed 
Substances; Notice of Application for 
Clba*Qelgy Corp. 

Pursuant to § 1301.43(a) of Title 21 of 
the Code of Federal Relations (CFR), 
this is notice that on July 19.1988, 
Pharmaceuticals Division, Ciba-Geigy 
Corporation. Regulatory Compliance 
SEF 1030,556 Morris Avenue, S umm it, 
New Jersey 07901. made application to 
the Drug Enforcement Administration 
(DEA) for registration as a bulk 
manufacturer of the Schedule U 
controlled substance methylphenidate 
(1724). 

Any other such applicant and cuiy 
person who is presently registered with 
DEA to manufacture such substance 
may file comments or objections to the 
issuance of the above application and 
may also file a written request for a 
hearing thereon in accordance with 21 
CFR 1301.54 and in the form prescribed 
by 21 CFR 1316.47. 

Any such comments, objections or 
requests for a hearing may be addressed 
to the Deputy Assistant Administrator, 
Drug Enforcement Administration, 


United States Department of Justice, 
14051 Street NW., Washington. DC 
20537, Attention: DEA Federal Register 
Representative (Room 1112). and must 
be filed no later than September 23, 
1988. 

Geoe R. Uaialip, 

Deputy Assistant Administrator, Office of 
Diversion Control, Drug Enforcement 
Administration. 

Dated: August 16,1988 
[FR Doc. 88-19184 Filed 8-23-88; 8:45 am] 
BILUNG COOC 4410-0S-M 


[Docket No. 88-39] 

Leonard Merkow, M.D.; Pittsburgh, PA; 
Hearing 

Notice is hereby given that on March 
22,1988. the Drug Ei^orcement 
Administration. Department of Justice, 
issued to Leonard Merkow. MD., an 
Order to Show Cause as to why the 
Drug Enforcement Administration 
should not revoke your DEA Certificate 
of Registration. AM5075305 and deny 
any pending applications. 

Thirty days having elapsed since the 
said Order to Show Cause was received 
by Respondent and written request for 
a hearing having been filed with the 
Dn^ Enforcement Administration, 
notice is hereby given that a hearing in 
this matter will be held on Wednesday, 
September 7,1988, commencing at 10:00 
a.m.. in the Moot Courtroom, First Floor, 
213 Law Building, 3900 Forbes Avenue, 
Pittsburgh, Pennsylvania. 

Dated: August IS, 1988. 

John C Lawn, 

Administrator, Drug Enforcement 
Administration. 

[FR Doc. 86-19183 Plied 8-23-88:8:45 amj 
BILLING COOC 441(M)S-M 


Super Discount Stores, Inc., d/b/a 
Super Discount Drugs and Boraks 
Drugs and Surgical Co., Inc, d/b/a 
Plantation Community Pharmacy; 
Revocation of Registrations 

On June 6,1988, the Administrator of 
the Dn^ Enforcement Administration 
(DEA) issued Orders to Show Cause and 
Immediate Suspensions of Registration 
to Super Discount Stores. Inc^ d/b/a 
Super Discount Drugs, of 2782 North 
University Drive, Plantation, Florida, 
and Boraks Drugs and Surgical Co., Inc., 
d/b/a Plantation Community Pharmacy, 
of 240 South University Drive, 

Plantation, Florida. The Orders to Show 
Cause proposed to revoke DEA 
Certificates of Registration AS9172711 
and AB6025159, previously issued to the 
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aforementioned pharmacies, and to 
deny any pending applications for 
renewal of such registrations on the 
grounds that the continued registration 
of these pharmacies was inconsistent 
with the public interest. Simultaneously, 
citing his preliminary finding that the 
continued registration of these 
pharmacies during the pendency of 
these proceedings posed an imminent 
threat to the public health and safety, 
the Administrator ordered the 
immediate suspension of the two 
registrations. 

DEA Special Agents and Diversion 
Investigators personally served the 
Orders to Show Cause and Immediate 
Suspensions of Registration on Jeffrey 
Boraks, R.Ph., the owner of Super 
Discount Drugs and Plantation 
Community Pharmacy, on June 9,1988. 
At that time, DEA Special Agents seized 
the pharmacies' DEA Certificates of 
Registration, all unused order forms and 
controlled substances located on the 
premises. More than 30 days have 
elapsed since the service of the Orders 
to Show Cause and Immediate 
Suspensions of Registration. Neither Mr. 
Boraks, nor any other representative of 
either pharmacy, has responded to the 
Orders to Show Cause. Thus, the 
Administrator concludes that Mr. 

Boraks has waived his opportunity for a 
hearing in this matter and, in 
accordance with 21 CFR 1301.54(d) and 
1301.54(e], enters this final order based 
on the information contained in the 
investigative file and the record of this 
proceeding as it now appears. 

The Administrator finds that Jeffrey 
Boraks, R.Ph. is the sole owner of Super 
Discount Drugs and Plantation 
Community Pharmacy. In addition, Mr. 
Boraks previously owned D & L Drugs, 
Inc., d/b/a Springs Pharmacy, of Coral 
Springs, Florida. 

In 1986, the DEA Miami Field Division 
received information from a local 
controlled substance distributor that 
Super Discount Drugs was ordering 
excessively large quantities of Schedule 
U controlled substances. In 1986, Super 
Discount Drugs was ranked as the third 
largest pharmacy purchaser of Dilaudid 
in the State of Florida. Based upon this 
information. Diversion Investigators 
from the Miami Field Division 
conducted an accountability audit of the 
pharmacy’s controlled substance stock 
on July 1,1986. The audit, which covered 
the period from May 1,1985, to July 1, 
1986, revealed excessively large and 
unexplained shortages of several 
Schedule 11 controlled substances, 
including the following: 8,651 dosage 
units of Dilaudid 2 mg. tablets, a 96% 
shortage; 17,400 dosage units of Dilaudid 


4 mg. tablets, an 82% shortage; 14,543 
dosage units of Percodan tablets, a 76% 
shortage; 10,026 dosage units of Percocet 
tablets, a 50% shortage; and 475 dosage 
units of Demerol 100 mg. tablets; an 
unexplained average of 650 Tylox 
capsules was also revealed during the 
audit. In addition, various recordkeeping 
violations were discovered during the 
audit, including the following: failure to 
maintain executed DEA order forms, the 
pharmacy could not account for 47 
executed order forms; failure to indicate 
date and quantities of controlled 
substances received on order forms, 
invoices and receipts; failure to 
maintain Schedule lU-V prescriptions in 
a readily retrievable manner; failure to 
conduct biennial inventories; failure to 
maintain copies of controlled substance 
invoices and receiving records; and 
failure to report a theft or loss of 
controlled substances. 

On August 8,1988, DEA Diversion 
Investigators conducted a controlled 
substance accountability audit at 
Plantation Community Pharmacy 
covering the period from July 1,1985. to 
August 8,1986. An audit of die 
pharmacy's controlled substance stock 
revealed excessively large shortages of 
several Schedule II dnigs, including the 
following: 1,525 dosage units of 
oxycodone with APAP tablets, an 8% 
shortage; 648 dosage units of oxycodone 
ivith ASA tablets, a 4.8% shortage; and 
462 dosage units of Dilaudid 4 mg. 
tablets, a 15% shortage. The audit also 
revealed unexplained overages of the 
following controlled substances: 44 
dosage units of Dilaudid 2 mg., a 22% 
overage; 177 dosage units of Tylox 
capsules, an 88% overage; and 114 
dosage units of Demerol 100 mg. tablets, 
a 14% overage. Several recordkeeping 
violations were also discovered during 
the audit, including: failure to conduct 
biennial inventories; failure to maintain 
Schedule III-V controlled substance 
prescriptions in a readily retrievable 
manner; failure to include required 
information on telephone prescriptions; 
and failure to maintain copies of 
executed order forms, invoices and 
receipts for controlled substances 
ordered and received by the pharmacy. 

On September 23,1986, DEA 
Diversion Investigators conducted a 
controlled substance accountability 
audit at Springs Pharmacy covering the 
period from January 16,1986, to 
September 23,1986. There were 
excessively large shortages of each of 
the Schedule 11 controlled substances 
audited, including the following: 388 
dosage units of Dilaudid 2 mg. tablets, a 
78% shortage; 1.670 dosage units of 
Dilaudid 4 mg. tablets, a 70% shortage; 


156 dosage units of Percodan tablets, a 
13% shortage; 1.672 dosage units of 
Percocet tablets, a 53% shortage; and 462 
dosage units of Tuinal 200 mg. capsules, 
a 77% shortage. In addition, the audit 
revealed the following recordkeeping 
violations: failure to maintain copies of 
executed Schedule II order forms: failure 
to include data and quantity of 
controlled substances received on 
executed order forms; and failure to 
maintain accurate records of controlled 
substances dispenses from the 
pharmacy. 

Springs Pharmacy was closed for 
business on March 15,1987, and all of 
the pharmacy’s controlled substance 
stock was transferred to Super Discount 
Drugs. Mr. Boraks also informed the 
DEA Miami Field Division that all 
unexecuted order forms issued to 
Springs Pharmacy were destroyed. The 
DEA Miami Field Division conducted a 
second controlled substance 
accountability audit for the period from 
September 23,1986, to the close of 
business on March 15.1987. Tlie audit 
disclosed excessively large and 
unexplained shortages of each of the 
drugs audited, including the following: 
102 dosage units of Dilaudid 2 mg. 
tablets, a 92% shortage: 750 dosage units 
of Dilaudid 4 mg. tablets, an 83% 
shortage; 1,077 dosage units of Percodan 
tablets, a 78% shortage; 660 dosage units 
of Percocet tablets, a 76% shortage; and 
108 dosage units of Tuinal 200 mg. 
tablets, a 46% shortage. The audit also 
revealed that Mr. Boraks had unlawfully 
executed DEA Schedule II order forms 
assigned to Springs Pharmacy to order 
additional controlled substances after 
the pharmacy was no longer in 
operation. 

On June 12.1987, DEA Diversion 
Investigators conducted a second 
controlled substance accountability 
audit at Super Discount Drugs. The 
audit which covered the period from 
July 1.1986, to June 11,1987, revealed 
additional, unexplained shortages of 
several Schedule II controlled 
substances, including the following: 892 
dosage units of Dilaudid 2 mg. tablets, a 
39.8% shortage; 2.340 dosage units of 
Dilaudid 4 mg. tablets, a 25.2% shortage; 
4,980 dosage units of Percodan tablets, a 
56.7% shortage: and 3.174 dosage units of 
Percocet tablets, a 21.3% shortage. In 
addition, numerous recordkeeping 
violations were found during the audit, 
including: failure to indicate issuing and 
dispensing dates on prescriptions; 
failure to include physician DEA 
registration numbers and patient 
addresses on prescriptions; failure to 
include pharmacist's initials on filled 
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prescriptions; and failure to maintain 
executed DEA order forms. 

On June 12.1987. DEA Diversion 
Investigators also conducted a second 
controlled substance accountability 
audit at Plantation Community 
Pharmacy for the period from August 8. 
1988. to June 11.1987. This audit 
disclosed unexplained shortages of most 
of the Schedule II controlled substances 
reviewed in the audit, as well as 
unexplained overages of Demerol 100 
mg. tablets and Tylox tablets. In 
addition, several recordkeeping 
violations were noted, including: failure 
to accurately maintain executed DEA 
Schedule II order forms; failure to obtain 
written prescriptions for emergency 
dispensing of Schedule II controlled 
substances; and failure to provide 
complete information on controlled 
substance prescriptions filled at the 
pharmacy. 

During the investigation. DEA 
Diversion Investigators were able to 
ascertain that at least 118 of the 
Schedule II controlled substance 
prescriptions filled at the three 
pharmacies were fraudulent. A 
significant majority of the fraudulent 
prescriptions were filled by Mr. Boraks. 
The fraudulent prescriptions accounted 
for 11.660 dosage units of Schedule II 
drugs dispensed from the pharmacies. A 
total of nearly 73,000 dosage units of 
Schedule II controlled substances from 
the three pharmacies could not be 
accounted for or were dispensed 
pursuant to fraudulent prescriptions. 

The Administrator also finds that on 
March 29,1988. an individual known as 
Brian Nothin was observed by officers 
from the Plantation Police Department 
as he entered Super Discount Drugs. 

They also observed him leaving the 
pharmacy with a white pharmacy bag. 
The police had obtained reliable 
information that Mr. Nothin was selling 
Dilaudid and other Schedule II 
controlled substances he obtained from 
Mr. Borahs. Later that day. the officers 
searched Mr. Nothin's residence and 
located Schedule II drugs obtained from 
Super Discount Drugs. He and another 
individual were charged with illegal 
possesion of controlled substances. Mr. 
Notkin admitted that he had illegally 
purchased Schedule II controlled 
substances, including Dilaudid, from Mr. 
Boraks for at least eighteen months. 

On May 10,1988. the DEA Miami 
Field Division received reliable 
information that, subsequent to his 
arrest. Mr. Nothin continued to illegally 
purchase Dilaudid tablets from Mr. 
Borahs. In addition, the Miami Field 
Division also received information that 
Mr. Borahs had continued to order 
excessive quantities of Schedule II 


controlled substances, including 
Dilaudid, for Super Discount Drugs 
before and after Mr. Nothin’s arrest. 

On June 9.1988, Jeffrey Borahs was 
arrested and charged with two counts of 
illegal distribution of a controlled 
substance, in violation of 21 U.S.C 
841(a)(1). At the time of his arrest, Mr. 
Borahs was also found to be in 
possession of small quantities of cocaine 
and marijuana. There has been no final 
disposition in the pending criminal case 
at this time. 

The Administrator finds that the 
unexplained shortages and overages of 
controlled substances and 
recordheeping violations discovered at 
each of Mr. Borahs* pharmacies are 
sufficient to warrant the revocation of 
the remaining pharmacies* DEA 
registrations. The repeated violations 
demonstrate Mr. Borahs’ refusal to 
comply with state and Federal laws and 
regulations relating to controlled 
substances. The pharmacies were some 
of the largest purchasers of Schedule 11 
controlled substances in the State of 
Florida, but could not account for 
significant quantities of the drugs they 
ordered. In addition, the pharmacies 
filled numerous prescriptions for 
Schedule II controlled substances the 
pharmacists hnew or should have 
known were fraudulent. Also, Mr. 

Borahs unlawfully sold large quantities 
of Schedule II controlled substances to 
an individual he hnew was selling the 
drugs in the illicit drug marhet. The 
individual repeatedly received the drugs 
from Mr. Borahs without providing any 
prescriptions for these drugs. As a 
result, the Administrator finds that Mr. 
Borahs’ experience in dispensing 
controlled substances is abysmally poor. 
He has abused his controlled substance 
handlii^ privileges by diverting large 
quantities of controlled substances for 
other than legitimate medical purposes 
from the three pharmacies he operated. 
He has made no attempt to explain or 
justify any of the illegal or improper 
activities which occurred at the 
pharmacies. Based upon the egregious 
violations at all three pharmacies, the 
DEA registrations at the remaining 
pharmacies must be revohed to protect 
the public interest and to prevent the 
further diversion of controlled 
substances into the illicit drug marhet. 

Having determined that the remaining 
pharmacies’ DEA Certificates of 
Registration must be revohed, pursuant 
to the authority vested in him by 21 
U.S.C 823 and 824 and 28 CFR 0.100(b). 
the Administrator of the Drug 
Enforcement Administration orders that 
DEA Certificate of Registration 
AS9172711. previously issued to Super 
Discount Stores, Inc., d/b/a/ Super 


Disccount Drugs, be. and it hereby is. 
revohed. The Administrator further 
orders that DEA Certificate of 
Registration AB6025159. previously 
issued to Borahs Drugs and Surgical Co., 
Inc., d/b/a Plantation Community 
Pharmacy, be. and it hereby is. revohed. 
It is also ordered that any pending 
applications for renewal of either 
registration be, and they hereby are, 
denied. 

At the time the Orders to Show Cause 
and Inunediate Suspensions of 
Regisfration were served on Super 
Discount Drugs and Plantation 
Community Pharmacy, all controlled 
substances possessed by the pharmacies 
under the authority of their then- 
suspended registrations were placed 
under seal and removed for safeheeping. 
21 U.S.C. 824(f) provides that no 
disposition may be made of such 
controlled substances under seal until 
all appeals have been concluded or until 
the time for tahing appeal has elapsed. 
Accordingly, these controlled 
substances shall remain under seal until 
September 23,1988, or until any appeal 
of this order has been concluded. At that 
time, all such controlled substances 
shall be forfeited to the United States 
and shall be disposed of pursuant to 21 
U.S.C. 881(e). 

This order is effective August 24,1988. 

Dated: August 18.1968. 
lohn C Lawn, 

Administrator. 

[FR Doc. 88-19185 Filed 8-23-88; 8:45 am) 
BtUJNQ CODE 441(H>a-M 


NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES 

Music Advisory Panel; Meeting 

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 

L 92-463), as amended, notice is hereby 
given that a meeting of the Music 
Advisory Panel (Festivals Section) to the 
National Council on the Arts will be 
held on September 7,1988, from 9:00 
a.m.-8:00 p.m. and on September 8,1988, 
from 9:00 a.m-5:30 p.m. in room 730 of 
the Nancy Hanks Center. 1100 
Pennsylvania Avenue NW., Washington, 
DC 20506. 

A portion of the meeting will be open 
to the public on September 8,1988, from 
4:30-5:30 p.m. to discuss policy issues 
and guidelines. 

The remaining sessions of this 
meeting on September 7.1988 from 9:00 
a.m-e:00 p.m., and September 8,1988, 
from 9:00 a.m.-4:30 p.m. are for the 
purpose of Panel review, discussion, 
evaluation, and recommendation of 
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applications for financial assistance 
under the National Foundation on the 
Arts and the Humanities Act of 1965, as 
amended, including information given in 
confidence to the agency by grant 
applicants. In accordance with the 
determination of the Chairman 
published in the Federal Register of 
February 13,1980, these sessions will be 
closed to the public pursuant to 
subsections (c). (4), (6), and (9) (b) of 
section 552b of Title 5, United States 
Code. 

If you need special accommodations 
due to a disability, please contact the 
Office for Special Constituencies, 
National Endowment for the Arts, 1100 
Pennsylvania Avenue NW.. Washington, 
DC 20506, 202/682-5532, TTY 202/682- 
5496, at least seven (7) days prior to the 
meeting. 

Further information with reference to 
this meeting can be obtained from Ms. 
Yvonne M. Sabine, Advisory Committee 
Management Officer, National 
Endowment for the Arts, Washington, 
DC 20506, or call 202/682-5433. 

Yvonne Sabine, 

Director, Council and Panel Operations, 
National Endo mnent for the Arts. 

[FR Doc. 88-19177 Filed 8-23-68; 8:45 am] 
BfLLIMQ CODE 7S37-01-M 


NUCLEAR REGULATORY 
COMMISSION 

Biweekly Notice; Applications and 
Amendments to Operating Licenses 
Involving No Significant Hazards 
Considerations 

1. Background 

Pursuant to Public Law (P.L) 97-415, 
the Nuclear Regulatory Commission (the 
Commission) is publishing this regular 
biweekly notice. P.L 97-415 revised 
section 189 of the Atomic Energy Act of 
1954, as amended (the Act), to require 
the Commission to publish notice of any 
amendments issued, or proposed to be 
issued, under a new provision of section 
189 of the Act. This provision grants the 
Commission the authority to issue and 
make immediately effective any 
amendment to €ui operating license upon 
a determination by the Commission that 
such amendment involves no significant 
hazards consideration, notwithstanding 
the pendency before the Commission of 
a request for a hearing from any person. 

This biweekly notice includes all 
notices of amendments issued, or 
proposed to be issued from August 1, 
1988, through August 12,1988. The last 
biweekly notice was published on 
August 10.1988 (53 FR 30124). 


NOTICE OF CONSIDERATION OF 
ISSUANCE OF AMENDMENT TO 
FACILITY OPERATING UCENSE AND 
PROPOSED NO SIGNinCANT 
HAZARDS CONSIDERATION 
DETERMINATION AND 
OPPORTUNITY FOR HEARING 

The Commission has made a proposed 
determination that the following 
amendment requests involve no 
significant hazards consideration. Under 
the Commission’s regulations in 10 CFR 
50.92, this means that operation of the 
facility in accordance with the proposed 
amendments would not (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated: or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. The basis for this 
proposed determination for each 
amendment request is shown below. 

The Commission is seeking public 
comments on this proposed 
determination. Any comments received 
within 30 days after the date of 
publication of this notice will be 
considered in making any final 
determination. The Commission will not 
normally make a final determination 
unless it receives a request for a 
hearing. 

Written comments may be submitted 
by mail to the Rules and Procedures 
Branch, Division of Rules and Records, 
Office of Administration and Resource 
Management, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
and should cite the publication date and 
page number of this Federal Register 
notice. Written comments may also be 
delivered to Room P-216, Phillips 
Building, 7920 Norfolk Avenue, 

Bethesda, Maryland from 8:15 a.m. to 
5:00 p.m. Copies of written comments 
received may be examined at the NRC 
Public Document Room, 1717 H Street, 
NW., Washington, DC. The filing of 
requests for hearing and petitions for 
leave to intervene is discussed below. 

By September 23,1988, the licensee 
may file a request for a hearing with 
respect to issuance of the amendment to 
the subject facility operating license and 
any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written petition 
for leave to intervene. Requests for a 
hearing and petitions for leave to 
intervene shall be filed in accordance 
with the Commission’s “Rules of 
Practice for Domestic Licensing 
Proceedings’’ in 10 CFR Part 2. If a 
request for a hearing or petition for 
leave to Intervene is filed by the above 


date, the Commission or an Atomic 
Safety and Licensing Board, designated 
by the Commission or by the Chairman 
of the Atomic Safety and Licensing 
Board Panel, will rule on the request 
and/or petition and the Secretary or the 
designated Atomic Safety and Licensing 
Board will issue a notice of hearing or 
an appropriate order. 

As required by 10 CFR 2.714, a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
how that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) the nature of the 
petitioner’s right under the Act to be 
made a party to the proceeding; (2) the 
nature and extent of the petitioner’s 
property, financial, or other interest in 
the proceeding; and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner’s interest The petition should 
also identify the specific aspect(8) of the 
subject matter of the proceeding as to 
which petitioner wishes to intervene. 
Any person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to fifteen (15) days prior to the 
first prehearing conference scheduled in 
the proceeding, but such an amended 
petition must satisfy the specificity 
requirements described above. 

Not later than fifteen (15) days prior to 
the first prehearing conference 
scheduled in the proceeding, a petitioner 
shall file a supplement to the petition to 
intervene which must include a list of 
the contentions which are sought to be 
litigated in the matter, and the bases for 
ea^ contention set forth with 
reasonable specificity. Contentions shall 
be limited to matters within the scope of 
the amendment under consideration. A 
petitioner who fails to file such a 
supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

If a hearing is requested, the 
Commission will make a final 
determination on the issue of no 
significant hazards consideration. The 
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final determination will serve to decide 
when the hearing is held. 

If the Hnal determination is that the 
amendment request involves no 
signiHcant hazards consideration, the 
Conunission may issue the amendment 
and make it immediately elective, 
notwithstanding the request for a 
hearing. Any hearing held would take 
place after issuance of the amendment. 

If the final determination is that the 
amendment involves a significant 
hazards consideration, any hearing held 
would take place before the issuance of 
any amendment. 

Normally, the Commission will not 
issue the amendment until the 
expiration of the SO^lay notice period. 
However, should circumstances change 
during the notice period such that failure 
to act in a timely way would result, for 
example, in derating or shutdown of the 
facility, the Commission may issue the 
license amendment before the 
expiration of the SOKiay notice period, 
provided that its final determination is 
that the amendment involves no 
significant hazards consideration. The 
final determination will consider all 
public and State comments received 
before action is taken. Should the 
Commission take this action, it will 
publish a notice of issuance and provide 
for opportunity for a hearing after 
issucmce. The Commission expects that 
the need to take this action will occur 
very infrequently. 

A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washir^ton. DC 20555, Attention: 
Docketing and Service Branch, or may 
be delivered to the Commission’s Public 
Document Room, 1717 H Street, NW.. 
Washington, DC, by the above date. 
Where petitions are filed during the last 
ten (10) days of the notice period, it is 
requested that the petitioner promptly so 
inform the Commission by a toll-free 
telephone call to Western Union at 1- 
(800) 325-6000 (in Missouri l-(800) 342- 
6700). The Western Union operator 
shoidd be given Datagram Identification 
Number 3737 and the following message 
addressed to [Project Directo^: 
petitioner’s name and telephone 
number; date petition was mailed; plant 
name; and publication date and page 
number of this Federal Register notice. 

A copy of the petition should also be 
sent to the Office of the General 
Counsel, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
and to the attorney for the licensee. 

Nontimely filings of petitions for leave 
to intervene, amended petitions, 
supplemental petitions and/or requests 
for hearing will not be entertained 


absent a determination by the 
Commission, the presiding officer or the 
presiding Atomic Safety and Licensing 
Board, that the petition and/or request 
should be granted based upon a 
balancing of factors specified in 10 CFR 
2.714(a)(l)(i)-(v) and 2.714(d). 

For further details with respect to this 
action, see the application for 
amendment which is available for public 
inspection at the Commission’s Public 
Document Room, 1717 H Street, NW., 
Washington, DC, and at the local public 
document room for the particular facility 
involved. 

Baltimore Gas and Electric Company, 
Docket Nos. 50-317 and 50-318, Calvert 
Cliffs Nuclear Power Plant, Unit Nos. 1 
and 2, Calvert County, Maryland 

Date of amendment request 
December 1,1986, October 5,1987, and 
February 17.1988. 

Description of amendment request In 
accordance with the requirements of 10 
CFR 73.55, the licensee submitted 
amendments to the Physical Security 
Plant for the Calvert Clifis Nuclear 
Power Plant to reflect recent changes to 
that regulation. The proposed 
amendments would modify paragraph 
2.C.(4) of Facility Operating License No. 
DPR-^ and paragraph 2.D of Facility 
Operating License No. DPR-69 to require 
compliance with the revised Plan. 

Basis for proposed no significant 
hazards consideration determination: 

On August 4,1986 (51 FR 21817 and 
27822). the Nuclear Regulatory 
Commission amended Part 73 of its 
regulations, “Physical Protection of 
Plants and Materials,’* to clarify plant 
security requirements to afford an 
increased assurance of plant safety. The 
amended regulations required that each 
nuclear power reactor licensee submit 
proposed amendments to its security 
plan to implement the revised provisions 
of 10 CFR 73.55. The licensee submitted 
its revised plan on December 1.1986, 
October 5,1987, and February 17.1988 to 
satisfy the requirements of the amended 
regulations. The Commission proposes 
to amend the license to reference the 
revised plan. 

In the Supplementary Materials 
accompan^ng the amended regulations, 
the Commission indicated that it was 
amending its regulations “to provide a 
more safety conscious safeguards 
system while maintaining the current 
levels of protection’’ and that the 
“Commission believes that the 
clarification and refinement of 
requirements as reflected in these 
amendments is appropriate because 
they afford an increased assurance of 
plant safety.” 


The Commission has provided 
guidance concerning the application of 
the criteria for determining whether a 
significant hazards consideration exists 
by providing certain examples of actions 
involving no significant hazards 
considerations and examples of actions 
involving significant hazards 
considerations (51 FR 7750). One of 
these examples of actions involving no 
significant hazards considerations is 
example (vii) “a change to conform a 
license to changes in the regulations, 
where the license change results in very 
minor changes to facility operations 
clearly in keeping with the regulations.’’ 
The changes in this case fall within the 
scope of the example. For the foregoing 
reasons, the Commission proposes to 
determine that the proposed 
amendments involve no significant 
hazards consideration. 

Local Public Document Room 
location: Calvert County Library. Prince 
Frederick Maryland. 

Attorney for licensee: Jay E. Silbert, 
Esq., Shaw, Pittman, Potts and 
Trowbridge, 2300 N Street, NW., 
Washington, DC 20037. 

NRC Project Director: Robert A. 
Capra, Director 

Boston Edison Company, Docket No. 50- 
293, Pilgrim Nuclear Power Station, 
Plymouth County, Massachusetts 

Date of amendment request August 6. 
1988. 

Description of amendment request 
The proposed amendment would change 
the Technical Specifications to reflect 
changes in Station Organization. The 
proposed amendment also corrects 
editorial errors in the Table of Contents 
and Section 6 of the Technical 
Specifications. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards determination exists 
as stated in 10 CFR 50.92(c). A proposed 
amendment to an operating license 
involves no significant hazards 
considerations if operation of the facility 
in accordance with the proposed 
amendment would not: (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or difierent kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 

The licensee’s analysis contained in 
their August 6.1988 letter (BECo 88-121) 
states the following in response to the 
three NRC criteria referenced above: 
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1. Operation of PNPS in accordance with 
the propoaed amendment would not involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated. 

The proposed amendment is an 
administrative change to the organizational 
structure of PNPS management and technical 
support. The overcdl safety responsibilities 
and functions of the management staff are 
unchanged. The additional flexibility given 
the Station Director in appointing Operations 
Review Committee members does not affect 
the overall qualifications and range of 
expertise of the ORC*8 membership. 
Additional proposed changes serve to 
conform management titles to the current 
nuclear organization, ensure the proper level 
of management attention and increase the 
accountabihty of individual managers in their 
functional areas. Because no aspects of the 
nuclear organization that are important to 
safety are removed or diminished, the 
proposed amendment will not involve a 
significant increase in the probability or 
consequences of any accident previously 
evaluated. 

2. Operation of PNPS in accordance with 
the proposed amendment would not create 
the possibility of a new or different kind of 
accident from any accident previously 
evaluated. 

The proposed amendment is administrative 
in nature and does not involve any change to 
plant design or conflguration. For this reason, 
it will not create the possibility of a new or 
different kind of accident 

3. Operation of PNPS in accordance with 
the proposed amendment would not involve a 
significant reduction in a margin of safety. 

The proposed amendment does not remove 
or diminish any elements of the nuclear 
organization that are essential to the safe 
operation of PNPS. It does not involve any 
changes to plant operating systems or 
associated safety analyses. For these 
reasons, the proposed amendment will not 
involve a significant reduction in the margin 
of safety. 

The staff has reviewed the licensee's 
analysis and agrees with it Tlierefore, 
we conclude that the amendment 
sadsfles the three criteria listed in 10 
CFR 50.92(c). Based on that conclusion, 
the staff proposes to make a **no 
significant hazards" determinaUon. 

Local Public Document Room 
location: Plymouth Public Library, 11 
North Street Plymouth, Massachusetts 
02360 

Attorney for licensee: W.S. Stowe, 
Esq., Boston Edison Company, 800 
Boylston Street 36th Floor, Boston, 
Massachusetts 02199 

NRC Project Director: R. H. Wessman, 
PDI-3 

Boston Edison Company, Docket No. 50- 
293, Pilgrim Nuclear Power Station, 
Plymouth County, Massachusetts 

Date of amendment request August 6, 
1988 

Description of amendment request 
The proposed amendment would revise 


Technical Speciflcadons to allow some 
fire barriers to have ratings of less than 
3 hours. The proposed amendment is 
required because a recently completed 
review of plant fire barriers determined 
that existing documentadon would not 
support verificadon of a three hour fire 
radng for some barriers referenced in 
License Secdon 3.F. As a result. Fire 
Protecdon Engineering Evaluadons 
(FPEEs) were performed to determine 
the adequacy of the subject fire barriers. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant haz ards determinadon exists 
as stated in 10 CFR 50.92(c]. A proposed 
amendment to an operating license 
involves no significant hazards 
considerations if operation of the facility 
in accord€Lnce with the proposed 
amendment would not: (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of s^ety. 

The licensee's analysis contained in 
their August 6,1988 letter (BECo 88-120) 
states the following in response to the 
three NRC criteria referenced above: 

1. Operation of Pilgrim Station in 
accordance with the proposed amendment 
would not involve a significant increase in 
the probability or consequences of an 
accident previously evaluated. 

The level of defense a fire barrier must 
provide is directly tied to the equipment it 
protects, the function of the protected 
equipment the fire hazards it protects 
against and the ability to detect and 
suppress the fire. 

FPEEs dociunent actual fire barrier 
configuration, fire hazards associated with 
the areas separated by the barrier, pertinent 
fire protection features, and the 
conse quences of a design basis fire. The 
FPEE is, by instruction, reviewed and 
approved by a fire protection engineer. 

An FPEE establishes that a fire barrier 
provides protection consistent with its 
ultimate design objective of preventing fire 
propagation, or documents why a lesser 
rating is acceptable. By establishing that the 
barrier is capable of meeting its design 
function, independent of its 3 hour fire rating, 
it is therefore established that there is not a 
significant increase in the probability or 
consequences of an accident previously 
identified. 

Hence, the proposed change to License 
Condition 3.P, by san ctioning the conclusions 
reached in the FPEEs, will not mvolve a 
significant increase in the probability or 
consequences of an accident previously 
identified. 

2. Operation of Pilgrim Station in 
accordance with the proposed amendment 
would not create the possibility of a new or 


different kind of accident fiom any accident 
previously evaluated. 

As discussed in item 1 above, the FPEE 
process is a formal process used to establish 
that a fire barrier can perform its design 
function. Since accident evaluations assume 
that selected equipment will perform in a 
predetermined way (design functions), the 
establishment of a fire barrier's ability to 
perform its design function of protecting 
areas and equipment associated with 
accident evaluations includes it within the 
category of "accidents previously evaluated." 
Therefore, operating Pilgrim Station 
according to the proposed change will not 
create the possibility of a new or different 
kind of accident from any accident previously 
evaluated. 

3. Operation of Pilgrim Station in 
accordance with the proposed amendment 
would not involve a significant reduction in a 
margin of safety. 

Failure of fire barriers poses a challenge to 
a margin of safety if the barriers cannot 
perform their design function; that is. they fail 
to protect equipment from the debilitating 
effects of fire. If barriers can be demonstrated 
capable of performing their design function 
using an acceptable and consistent 
methodology, the margin of safety is not 
reduced. 

FPEEs demonstrate that the barriers 
impacted by the proposed change are capable 
of performing their design function. 

Therefore, operating Pilgrim Station in 
accordance with the proposed change does 
not involve a significant reduction in a 
margin of safety. 

The staff has reviewed the licensee's 
analysis and agrees with it We 
therefore conclude that this am endm ent 
satisfies the three criteria of 10 CFR 
50.92 (g) and based on that conclusion 
propose to make a "no significant 
hazards" determination. 

Local Public Document Room 
location: Plymouth Public Library, 11 
North Street Plymouth, Massachusetts 
0236a 

Attorney for licensee: W.S. Stowe. 
Esq., Boston Edison Company. 800 
Boylston Street 36th Floor. Boston, 
Massachusetts 02199 

NRC Project Director: R. R Wessman, 
PDI-3 

Commonwealth Edison Company, 
Docket Nos. STN 50-454 and STN 50- 
455, Byron Station, Unit Nos. 1 and 2, 
Ogle County, Illinois; and Docket Nos. 
STN 50-456 and STN 50-457, Braidwood 
Station, Unit Nos. 1 and 2, Will County, 
Illinois 

Date of application for amendments: 
January 5,1988 

Description of amendments request 
The amendments would revise 
Technical Specifications to delete the 
two tables which list reactor trip system 
instrumentation response times and 
engineered safety features response 
times. 
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Basis for proposed no significant 
hazards consideration determination: 
The staff has evaluated this proposed 
amendment and has determined that it 
involves no significant hazards 
considerations. According to 10 CFR 
50.92(c). a proposed amendment to an 
operating license involves no significant 
hazards considerations if operation of 
the facility in accordance with the 
proposed amendment would not: 

(1) Involve a significant increase in 
the probability or consequences of an 
accident previous evaluated; or 

(2) Create the possibility of a new or 
different kind of accident from any 
accident previously evaluated; or 

(3) Involve a significant reduction in a 
mar^ of safety. 

The proposed amendment removes 
Tables 3.3-2 and 3.3-5 fiom the 
Technical Specifications. These tables 
list the reactor trip system 
instrumentation response times and 
engineered safety features response 
times. The tables will be placed in a 
new section of the Byron/Braidwood 
FSAR, Chapter 16.3. The response times 
listed in the tables are not being 
changed by this proposed amendment 
The requirements to periodically 
measure the response time will remain 
in the Technical Specifications. 

Relocating the reactor trip and 
engineered safety features response 
time tables from the Technical 
Specifications to the FSAR is an 
administrative change. The response 
times assumed in previously evaluated 
accidents are not being changed by this 
proposed amendment As a result the 
probability or consequences of 
previously evaluated accidents are not 
affected by this amendment. Similarly, 
this administrative change does not 
create the possibility of a new or 
different kind of accident nor does it 
affect a margin of safety. 

For the reasons stated above, the staff 
believes that the proposed amendment 
involves no significant hazards 
consideration. 

I*ocqI Public Document Room 
location: For Byron Station the Rockford 
Public Libraiy, 215 N. Wyman Street 
Rockford, Illinois 61101; for Braidwood 
Station the Wilmington Township Public 
Libraj^. 201 S. Kankakee Street 
Wilmington. Illinois 60481. 

Attorney to licensee: Michael Miller, 
Esquire; Sidley and Austin, National 
Plaza, Chicago, Illinois 60603. 

NRC Project Director Daniel R. 

Muller 


Commonwealth Edison Company, 

Docket Nos. STN 50-454 and STN 50- 
455, Byron Station, Unit Nos. 1 and 2. 
Ogle County, Illinois; and Docket Nos. 
STN 50-458 and STN 50-457, Braidwood 
Station, Unit Nos. 1 and 2, Will County, 
Illinois 

Dote of application for amendments: 
July 11,1988 

Description of amendments request: 
These amendments would remove the 
fixed Fx, limits from the Technical 
Specifications euid add the requirement 
that these limits be submitted in a 
Radial Peaking Factor Limit Report. 

Basis of proposed no significant 
hazards consideration determination: 
The staff has evaluated this proposed 
amendment and has determined that it 
involves no significant hazards 
considerations. According to 10 CFR 
50.92(c), a proposed amendment to an 
operating license involves no significant 
hazards considerations if operation of 
the facility in accordance with the 
proposed amendment would not: 

(1) Involve a significant increase in 
the probability or consequences of an 
accident previously evaluated; or 

(2) Create the possibility of a new or 
different kind of accident frx}m any 
accident previously evaluated; or 

(3) Involve a significant reduction in a 
margin of safety. 

The proposed Technical Specification 
amendment requests several changes. 
The first change removes the existing, 
fixed F^ limits in Specification 4.2.2.2.e 
and substitutes a requirement to submit 
the Fx, limits to the !^C in a Peaking 
Factor Limit Report in accordance with 
Specification 6.9.1.9. The second change 
revises the position title to whom the 
Radial Peaking Factor Limit Report is 
submitted per Specification 6.9.I.9. The 
title is changed from “Chief, Core 
Performance Branch” to “Chief, Reactor 
Systems Branch, DPL-A“ to reflect the 
current organizational responsibilities 
within the NRC. This change applies 
only to Byron since it has already been 
incorporated in the Braidwood 
Technical Specifications. Finally in 
Specification 6.9.1.7, the references to 
Specifications “3.3.3.10 and 3.3.3.11” are 
being changed to Specifications “3.3.3.9 
and 3.3.3.10” respectively because an 
incorrect specification is referenced. 

All the changes requested are 
administrative in nahire and do not 
affect the probability of an accident 
occurring. The proposed revision to 
Specification 4.2.2.2.e does not change 
the current F^, limits used at the plant It 
simply revises the method by which 
changes to the F., limits can be 
requested and implemented. The other 
changes correct a typographical error 


and change a position title. None of 
these changes affect the assumptions or 
results of any accidents previously 
analyzed. Therefore the consequences of 
any accidents are not impacted. 

ilie proposed changes do not involve 
any equipment additions or 
modifications at the plant or cause the 
plant to be operated in a different 
manner. Therefore, the possibility of a 
new or different kind of accident from 
any accident previously evaluated is not 
created. 

The Radial Peaking Factor, F^ (Z), is 
measured periodically to provide 
assurance that the Heat Flux Hot 
Channel Factor, F^ (Z), remains within 
its limit. The limits on Heat Flux Hot 
Channel Factor help to ensure the 
design limits on peak local power 
density and minimum DNRB are not 
exceeded and in the event of a LOCA, 
the peak fuel clad temperature will not 
exceed the 2200" F acceptance criteria. 
The proposed change to remove the 
fixed limits from the Technical 
Specification and replace the 
requirement with a submittal of a Radial 
Peaking Factor Limit Report does not 
change the ¥„ limits. The remaining 
changes are administrative in nature. 

The changes proposed for this 
amendment do not affect any margins of 
safety. 

Therefore, based upon the pervious 
analysis, the staff concludes that the 
proposed amendment to the Technical 
Specifications does not involve 
significant hazards considerations. 

Local Public Document Room 
location: For the Byron Station Rockford 
Public Library, 215 N. Wyman Street. 
Rockford, Illinois 61101; for Braidwood 
Station the Wilmington Township Public 
Library, 201 S. Kankakee Street, 
Wilmii^ton, Illinois 60481. 

Attorney to licensee: Michael Miller. 
Esq., Sidley and Austin, One First 
National Plaza, Chicago, Illinois 60603. 

NRC Project Director Daniel R. 

Muller 

Commonwealth Edison Company, 
Docket No. 50-373, LaSalle County 
Station, Unit 1, LaSalle County, Illinois 

Date of application for amendments: 
May 23.1988 

Brief description of amendment- The 
proposed amendments to Operating 
License No. NPF-11 would revise the 
LaSalle Unit 1 Technical Specifications 
by modifying the table of primary 
containment isolation valves to identify 
new excess flow check valves that were 
installed during the second refuel 
outage. These valves were added as part 
of a modification to improve the reactor 
water level instrumentation system as 
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required by NUREG-0737. Item II.F.2 and 
Generic Letter 84-23. Completion of this 
modification satisfies License Condition 
2,C.(30)(i) which will be deleted ftom the 
Facility Operating License. Also 
included in this request are corrections 
of typographical errors in Table 3.6.3-1. 
This proposed amendment is 
administrative in nature and is similar 
to one approved for LaSalle Unit 1, 
Amendment 34. That amendment dated 
February 10,1986 added an excess flow 
check valve (ICM102) for containment 
flood-up instrumentation. 

Basis for proposed no significant 
hazards consideration determination: 
Hie Commission has provided 
standards for determining whether no 
signiflcant haz ards consideration exists 
as stated in 10 CFR 50.92(c). A proposed 
amendment to an operating license for a 
facility involves no significant hazards 
consideration if operation of the facility 
in accordance with the proposed 
amendment would not: (1) involve a 
signiflcant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or diHerent kind of accident from 
an accident previously evaluated; or (3) 
involve a signiflcant reduction in a 
margin of safety. 

The licensee has determined, and the 
NRC staff agrees, that the proposed 
amendment will not: 

1. Involve a signiflcant increase in the 
probability or consequences of an 
accident previously evaluated because 
this change is administrative, adding 
two new valves to Technical 
Specification Table 3.6.3-1. The 
modiflcation that installed these new 
instrument lines and excess flow check 
valves does not require a Technical 
Speciflcation change. The design of 
these new valves, meets the 
requirements listed in UFSAR Section 
6.2.4. The additional containment 
penetration was designed in accordance 
with General Design Criteria 55 and 
Regulatory Guide 1.11. Hiis additional 
instrument line does not significantly 
increase the consequences of any 
postulated accident. 

2. Create the possibility of a new or 
different kind of accident from any 
accident previously evaluated because 
instrument line failure has already been 
evaluated and found to be acceptable. 

3. Involve a signiflcant reducflon in 
the margin of safety because the 
instrument line meets regulatory 
requirements to ensure that the margin 
of safety previously analyzed is 
maintained. 

Local Public Document Room 
location: Public Library of Illinois. 

Valley Community College. Rural Route 
No. 1. Oglesby. Illinois 61348. 


Attorney to licensee: Michael Miller, 
Esq.. Sidley and Austin, One First 
National Plaza, Chicago, Illinois 60603. 

NRC Project Director: Daniel R. 
Muller 

Commonwealth Edison Company, 
Docket No. 50-373 and 50-374, LaSalle 
County Station, Units 1 and 2, LaSalle 
County, Illinois 

Date of application for amendments: 
July 12,1988 

Brief description of amendment: The 
proposed amendments to Operating 
License No. NPF-11 and Operating 
License No. NPF-18 would revise the 
LaSalle Units 1 and 2 Technical 
Speciflcations by reducing the Onsite 
Nuclear Safety Group minimum staffing 
requirement from four engineers to three 
engineers. Commonwealth Edison plans 
to transfer one LaSalle engineer to 
Dresden Station to establish an Onsite 
Nuclear Safety Group at that station. 
This amendment request is the same as 
that granted for Byron Station on July 1. 
1988. That approval resulted in the 
issuance of Ajnendment 19 to NPF-37 
and NPF-66 on Docket Nos. 50-454 and 
50-455. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether no 
signiflcant haz ards consideration exists 
as stated in 10 CFR 50.92(c). A proposed 
amendment to an operati^ license for a 
facility involves no signiflcant hazards 
consideration if operation of the facility 
in accordance with the proposed 
amendment would not: (1) involve a 
signiflcant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident fit)m 
an accident previously evaluated; or (3) 
involve a signiflcant reduction in a 
margin of safety. 

The licensee has determined, and the 
NRC staff agrees, that the proposed 
amendment will not: 

1. Involve a signiflcant increase in the 
probability or consequences of an 
accident previously evaluated because it 
will not involve any physical change in 
the plant or operating procedures. The 
proposed amendment may have some 
effect on the probability of an accident 
previously evaluated since there will be 
fewer people performing the 
independent safety assessment function 
within the Onsite Nuclear Safety Group 
(ONSG). However, any increase in this 
probability will not be signiflcant and 
will be compensated for by the activities 
of several new corporate level groups 
(created by recent corporate 
organization changes) that are 
independent of the immediate 


management chain for power 
production. These groups now perform 
independent assessments of operating 
characteristics and safety issues that are 
often redundant to the Technical 
Speciflcation responsibilities of the 
ONSG. This proposed amendment does 
not change ONSG areas of review as 
described in the Technical 
Specifications. The ONSG retains 
responsibility for review of those items 
listed in Technical Speciflcation 6.2.3.I. 
but will make additional use of the 
independent review work done by the 
above noted corporate level groups. 

2. Create the possibility of a new or 
different kind of accident from any 
accident previously evaluated because 
there will be no change in the in the 
physical plant or in the way the plant is 
operated. No new accidents are 
postulated. As a result, operation of the 
plant in accordance with the proposed 
amendment will not create the 
possibility of a new or different kind of 
accident from any accident previously 
evaluated. 

3. Involve a signiflcant reduction in 
the margin of safety because there will 
be no physical change in the plant or 
change in operation of the plant. There 
may be some effect on the margin of 
safety in terms of the amount of review 
of operating characteristics and safety 
issues, but this change will not be 
signiflcant due to the independent 
assessment activities of recently created 
corporate level groups. These groups 
now have responsibilities that often 
overlap the Technical Speciflcation 
responsibilities of the ONSG. When 
performing their onsite reviews, the 
ONSG will increase their use of 
corporate level independent review 
work performed by new departments. 

Local Public Document Room 
location: Public Library of Illinois. 

Valley Community College, Rural Route 
No. 1, Oglesby, Illinois 61348. 

Attorney to licensee: Michael Miller, 
Esq., Sidley and Austin, One First 
National Plaza, Chicago. Illinois 60603. 

NRC Project Director: Daniel R. 

Muller 

Connecticut Yankee Atomic Power 
Company, Docket No. 50-213, Haddam 
Neck Plant, Middlesex County, 
Connecticut; Northeast Nuclear Energy 
Company, et al; Docket Nos. 50-245, SO¬ 
SOS, and 50-423, Millstone Nuclear 
Power Station, Unit Nos. 1,2, and 3, 

New London County, Connecticut 

Dote of amendment request April 29. 
1986 as supplemented by letter dated 
July 21,1988. 

Description of amendment request By 
application dated April 29,1988 as 
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supplemented by letter dated July 21, 
1988, Connecticut Yankee Atomic Power 
Company and Northeast Nuclear Energy 
Company (the licensees) requested 
changes to the Technical Specification 
(TS) for Haddam Neck and Millstone 
Units 1.2 and 3. Tlie proposed changes 
effect the TSs which specify the 
qualifications and conduct of the 
Nuclear Review Board (NRB) for all 
Units and the Site Nuclear Review 
Board for Millstone Units 1. 2 and 3. 

Basis for proposed no significant 
hazards consideration determination: 
The licensees have proposed the 
following changes to the Haddam Neck 
TS: 

(1) A new TS 6.5.2.1a would specify 
the qualifications of the NRB Chairman 
and NRB members which had previously 
been incorporated in TS 6.5JL2, 
“Composition”, (2) the NRB functional 
review areas which are in TS 6.5.2.1, 
"Function,” would be designated as new 
TS 6.5.2.1b, (3) the minimum composition 
of the NRB, specified in TS 6.2.2, 
“Composition,” would be changed from 
seven to eight members, (4) a “charter” 
for the NRB review function would be 
added to TS 6.5.2.6, “Review,” to require 
that **The NRB shall function as an 
independent review body...”, and (5) the 
minimum quorum for the NRB. given in 
TS 6.5.2.5, “Quorum” would no longer be 
fixed at four members plus the chairman 
but would be established as “...a 
majority of the members including the 
chairman.” 

In addition, the licensees have 
proposed the following changes to the 
TS for Millstone Units 1,2 and 3: 

(1) A new TS 6.5.3.1a would specify 
the qualifications of the NRB Chairman 
and NRB members which had previously 
been incorporated in TS 6.5.3.2, 
“Composition”, (2) the NRB functional 
review areas which are presently in 
6.5.3.1, “Function”, would be designated 
as new TS 6.5.2.1b. (3) the minimum 
composition of the NRB, speciBed in TS 
6.5.3.2., “Composition”, would be 
changed from seven to eight members. 

(4) a “charter” for the NFS review 
function would be added to TS 6.5.3.6. 
“Review”, to require that “The NRB 
shall function as an independent review 
body...”, (5) the minimum quorum for the 
NRB. given in TS 6.5.3.5 would no longer 
be fixed at four members plus the 
chairman but would be established as 
”... a majority of the members including 
the chairman”, (6) a new TS 6.5.4.1a 
would specify the qualifications of the 
Site Nuclear Review Board (SNRB) 
Chairman and SNRB members which 
had previously been incorporated in TS 
0.5.4.^ ‘ComposiUon.” (7) the SNRB 
functional review areas which are 
presently in TS 6.5.4.I. “Function”, 


would be designated as new TS 6.5.4.1b. 
and (8) a “charter” for the SNRB would 
be added to TS 6.5.3.6, “Review” to 
require that, “The SNRB shall function 
as an independent review body....” 

The proposed changes to the TS 
would provide an improved level of 
commonality among the requirements 
for NRB for Haddam Neck and Millstone 
Units 1. 2 and 3. In addition, the TS 
would not decrease the effectiveness, in 
terms of qualifications or operating 
efficiency of the NRB or SNRB. 
Accordingly, the safety review and audit 
functions of NRB/SNRB would not be 
changed by the proposed TS. 

The Commission has provided 
standards for determining whether a 
significant hazards consideration exists 
as stated in 10 CFR 50.92(c). 

The licensee has determined and the 
NRC agrees that the proposed 
amendment will not: (1) Cause a 
significant increase in the probability or 
consequences of an accident previously 
analyzed as a result of oversight by the 
NRB or SNRB since the proposed TS 
does not reduce the effectiveness of 
NRB or SNRB functions; (2) create the 
possibility of a new or different kind of 
accident from any accident previously 
evaluated since no changes in plant 
equipment or operation are involved: 
and (3) reduce safety margins since no 
accident analyses have been changed. 

Accordingly, the NRC staff proposes 
to determine that the proposed changes 
to the TSs for Haddam Neck and 
Millstone Units 1,2 and 3 involve no 
significant hazards considerations. 

Local Public Document Room 
location: Russel Library, 123 Broad 
Street. Middletown. Connecticut 06103 
and Waterford Public Library, 49 Rope 
Ferry Road. Waterford. Connecticut 
06385. 

Attorney for licensee: Gerald Garfield, 
Esquire, Day, Berry & Howard. One 
Constitution Plaza. Hartford, 

Connecticut 06103. 

NRC Project Director. John F. Stolz 

Florida Power Corporation, et aL, 

Docket No. 50-302, Crystal River Unit 
No. 3 Nuclear Generating Plant, Citrus 
County, Florida 

Date of amendment request: August 
14.1986. as supplemented October 6, 
1986 and revised August 2,1988. 

Description of amendment request 
The proposed amendment would change 
the surveillance interval for the reactor 
vessel intervals vent valves (RVWs) 
from “at least once per 18 months during 
shutdown” to “at least once per 24 
months during shutdown.” 

This amendment was previously 
noticed in the Federal Register on 
September 9.1986 (51 FR 33322). 


However, the August 14.1986 
application originally requested a 
permanent change for the surveillance 
interval for the RVWs from once every 
18 months to once per fuel cycle, and 
also requested a change to the 
surveillance interval for the high 
pressure and low pressure injection 
pumps and valves. By Amendment No. 

93 dated October 21.1988, the staff 
approved the licensee’s request 
regarding the surveillance interval for 
the high pressure and low pressure 
injection pumps and valves. In addition, 
on November 7,1986, the staff issued 
Amendment No. 94 which extended the 
surveillance interval for the RWVs 
from once per 18 months to once per fuel 
cycle for Cycle 6 only, and stated that 
the requested permanent extension of 
the surveillance interval would be 
addressed as a separate action. 

Subsequently, by letter dated August 
2,1988, the licensee revised their 
original application and requested that 
the surveillance requirements be 
changed from “at least once per 18 
mon^s during shutdown” to “at least 
once per 24 months during shutdown.” 
Due to this revised submittal, the sta^ 
has decided to renotice the proposed 
amendment. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards consideration exists 
(10 CFR 50.92(c)). A proposed 
amendment to an operating license for a 
facility involves no significant hazards 
considerations if operation of the facility 
in accordance with the proposed 
amendment would not; (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 

The licensee has evaluated the 
proposed change in accordance with the 
requirements of 10 CFR 50.92 and has 
determined that the proposed change 
does not involve significant hazard 
considerations. The past operating 
experience of the RVWs in the industry 
and at Crystal River 3 has shown that 
they will remain operable for periods far 
greater than 18 months; therefore, the 
proposed change will not Involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated. The proposed change will not 
create the possibility of a new or 
different kind of accident &om any 
accident previously evaluated since 
there is no new mode of plant operation 
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being introduced nor does the proposed 
change involve a physical mocOfication 
to the plant. Finally, the proposed 
change will not involve a significant 
reduction in a margin of safety since 
existing reactor coolant system 
chemistry controls and valve material 
will help to ensure that corrosion is 
insignificant and therefore help maintain 
the existing reliability of the RWVs. 

The staff has performed a preliminary 
review of the licensee's evaluation and 
agrees with the conclusion that the 
proposed change does not involve 
significant hazards considerations. 
Therefore, the staff proposes to 
determine that the requested 
amendment does not involve significant 
hazards considerations. 

Local Public Document Room 
location: Crystal River Public Library, 
668 NW., First Avenue, Crystal River, 
Florida 32629 

Attorney for licensee: R. W. Neiser, 
Senior Vice President and General 
Counsel, Florida Power Corporation, P. 
O. Box 14042, St. Petersburg, Florida 
33733 

NRC Project Director: Herbert N. 
Berkow 

Omaha Public Power District, Docket 
No. 50-285, Fort Calhoun Station, Unit 
No. 1, Washington County, Nebraska 

Date of amendment request: July 19, 
1988 

Description of amendment request' 

The proposed amendment would change 
the Technical Specifications to provide 
the addition of a Table of Contents for 
Tables and Figures and to correct an 
error to a location reference found in 
Section 2.19. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided guidance 
concerning the application of the 
standards for determining whether a 
significant hazards consideration exists 
by providing examples (51 FR 7751) of 
amendments that are considered not 
likely to involve significant hazards 
considerations. This amendment request 
is similar to the example of a purely 
administrative change to the Technical 
Specifications. Based on the above, the 
Commission proposes to determine that 
the requested amendment does not 
involve a significant hazards 
consideration. 

Local Public Document Room 
location: W. Dale Clark Library, 215 
South 15th Street, Omaha. Nebraska 
68102 

Attorney for licensee: LeBoeuf. Lamb. 
Leiby, and MacRae, 1333 New 
Hampshire Avenue. NW., Washington, 
DC 20036 

NRC Project Director: Jose A. Calvo 


Public Service Electric & Gas Company, 
Docket No. 50-354, Hope Creek 
Generating Station, Salem County, New 
Jersey 

Dote of amendment request July 12. 
1988 

Description of amendment request 
The amendment would make several 
changes to Section 6.0 of the Technical 
Specihcations (TS). The first change 
involves the deletion of Figures 6.2.1-1 
and 6.2.2-1 showing the offsite and 
onsite organizations and replacing them 
with more general requirements which 
capture the essential aspects of the 
organizational structure. TS Sections 

6.1.1 and 6.1.2 would be supplemented to 
include these more general 
organizational requirements in 
accordance with Generic Letter 88-06 
dated March 22,1988. 

The second change would replace the 
reference to the Vice President-Nuclear, 
contained in TS 6.1.2, with a more 
generic title, senior corporate nuclear 
officer. For consistency, TS 6.5.1.6f, 
6.5.1.6m, 6.5.1.8b. 6.5.1.9, 6.5.2.4.3g. 
6.5.2.4.4b. 6.5.2.6. 6.6.1b. 6.7.1a, and 6.7.1c 
would also replace the title, Vice 
President-Nuclear, with the title, senior 
corporate nuclear officer. This change is 
necessary because the title, Vice 
President-Nuclear, has been changed to 
Vice President and Chief Nuclear 
Officer and the TS as currently 
structured, should reflect this change. 
However, this amendment request 
proposes to replace the specific title. 

Vice President-Nuclear, with a more 
generic title, senior corporate nuclear 
officer. This change will alleviate the 
need to process future amendment 
requests to reflect title changes for the 
Vice President and Chief Nuclear 
Officer. 

The third and final change affects TS 

6.9.2 and 6.9.3 concerning special 
reports. It would require that special 
reports be submitted to the USNRC 
Document Control Desk with a copy to 
the Regional Administrator. This 
proposal is consistent with a revision to 
10 CFR 50.4, published in Federal 
Register, Volume 51, Number 215, on 
November 6.1986. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards in 10 CFR 50.92(c) for 
determining whether a significant 
hazards consideration exists. A 
proposed amendment to an operating 
license for a facility involves no 
significant hazards consideration if 
operation of the facility in accordance 
with the proposed amendment would 
not: 1) involve a significant increase in 
the probability or consequences of an 


accident previously evaluated: 2) create 
the possibility or a new or different kind 
of accident from any accident previously 
evaluated; or 3) involve a significant 
reduction in a margin of safety. 

The licensee evaluated the jproposed 
changes against these three criteria and 
made the following statements with 
respect to each of them. 

(1) “The changes being proposed are 
administrative in nature and do not affect 
assumptions contained in plant safety 
analyses, the physical design and/or 
operation of the plant, nor do they affect 
Technical Specifications that preserve safety 
analysis assumptions. For these reasons, the 
proposed changes do not affect the 
probability or consequences of accidents 
previously analyzed." 

(2) "The changes being proposed are purely 
administrative and will not lead to material 
procedure changes or to physical 
modifications. In addition, there are no 
management changes being proposed as a 
result of this amendment request, rather the 
request is necessary to comply with Generic 
Letter 8806 and to reflect the current 
management organization. For these reasons, 
the proposed changes do not create the 
possibility of a new or different kind of 
accident." 

(3) *The changes being proposed are 
administrative in nature and do not relate to 
or modify the safety margins defined in and 
maintained by the Technical Specifications. 

The changes discussed herein do not 
reduce the TS safety margin since all 
organizational responsibilities are being 
adequately implemented, all personnel in 
place are properly qualified, and controlling 
the organizational details in the UFSAR will 
be commensurate with controlling them in the 
TS. 

Through PSE&G’s strong Quality Assurance 
Program and our commitment to maintain 
only qualified personnel in positions of 
responsibility, it is assured that safety 
functions performed by the onsite and offsite 
organizations will continue to be performed 
with a high level of competence." 

The staff has reviewed the licensee's 
no significant hazards consideration 
determination and agrees with the 
licensee's analysis. Therefore, the staff 
proposes to determine that the 
application for amendments involves no 
significant hazards considerations. 

Local Public Document Room 
location: Pennsville Public library, 190 S. 
Broadway, Pennsville, New Jersey 08070 

Attorney for licensee: Troy B. Conner, 
]r., Esquire. Conner and Wetterhahn, 

1747 Pennsylvania Avenue, NW., 
Washington, DC 20006 

NRC Project Director: Walter R. 

Butler 
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Public Senrice Electric & Gas Company. 
Docket Nos. 50-272 and 50-311, Salem 
Nuclear Generating Station, Unit Nos. 1 
and 2, Salem County, New jersey 

Date of amendment request- January 

19,1988 

Description of amendment request: 

The proposed amendment would add an 
Action Statement to the Hydrogen 
Analyzers Technical Specification (TS) 
3.8.4.1 for Salem Unit Nos. 1 and 2 
addressing the situation where both 
analyzers are inoperable. This Action 
Statement would allow operation of the 
plant for 72 hours with both hydrogen 
analyzers inoperable. It is consistent 
with the direction given in Generic 
Letter 83-37, entitled “NUREG-0737 
Technical Specifications." This Generic 
Letter contained Staff guidance 
regarding an acceptable containment 
hydrogen monitor (analyzers) Technical 
Specification. This guidance reads as 
follows: 

‘Two independent containment hydrogen 
monitors should be operable at all times 
when the reactor is operating in Power 
Operation or Startup modes. LCO for these 
monitors should include the requirement that 
with one hydrogen monitor inoperable, the 
monitor should be restored to operable status 
within 30 days or the plant should be brought 
to at least a hot standby condition within the 
next 6 hours. If both monitors are inoperable, 
at least one monitor should be restored to 
operable status within 72 hours or the plant 
should be brought to at least hot standby 
condition within the next 6 hours." 

Basis for proposed no significant 
hazards consideration determination: 

The Commission has provided 
standards for determining whether a no 
significant hazards consideration exists 
as stated in 10 CFR 50.92(c). A proposed 
amendment to an operating license 
involves no significant hazards 
consideration if operation of the facility 
in accordance widi the proposed 
amendment would not: (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated: or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated: or (3) 
involve a significant reduction in a 
margin of safety. The Public Service 
Electric and Gas Company reviewed the 
proposed change and determined and 
the NRC staff agrees that the proposed 
amendment does not: 

(1) Involve a significant increase in 
the probability or consequences of an 
accident previously evaluated. The 
hydrogen analyzers provide 
containment hydrogen concentration 
indication to control room operators 
under accident conditions. The 
operation or failure of this systems does 
not lessen any safety systems* ability to 
perform its design function. These 


changes are consistent with the 
guidance provided in Generic Letter 83- 
37. 

(2) Create the possibility of a new or 
different kind of accident &*om any 
previously analyzed. The hydrogen 
analyzers provide indication only. Their 
failure to operate cannot create the 
possibility of a new or different kind of 
accident. 

(3) Involve a significant reduction in a 
margin of safety. The hydrogen 
analyzers, while being required by 
Technical Specifications, do not have an 
active part in the determination of a 
margin of safety. They only provide 
control room indication of containment 
hydrogen concentrations during 
accident conditions. The added Action 
Statement and increased Surveillance 
Requirements are consistent with the 
guidance given in Generic Letter 83-37. 

Furthermore, the increase in the 
surveillance requirements confirms the 
operability of the hydrogen analyzers at 
more firequent intervals. This provides 
earlier and more frequent indication to 
plant operators of the status of the 
system, thus increasing the probability 
that it will function as required. 

Accordingly, the Commission 
proposes to determine that this change 
does not involve a significant hazards 
consideration. 

Local Public Document Room 
location: Salem Free Public library. 112 
West Broadway. Salem, New Jersey 
08079 

Attorney for licensee: Mark J. 
Wetterhahn, Esquire. Conner and 
Wetlerhahn, Suite 1050,1747 
Pennsylvania Avenue, NW.. 

Washington, DC 20006 

NRC Project Directon Walter R. 

Butler 

South Carolina Electric & Gas Company, 
South Carolina Public Service Authority, 
Docket No. 50-395, Virgil C. Summer 
Nuclear Station, Unit 1, Fairfield County, 
South Carolina 

Dates of amendment request June 10. 
1985, as supplemented December 6.1985, 
May 10,1988, July 14,1988, and July 28. 
1988 

Description of amendment request 
The proposed amendment to the Virgil 
C. Summer Nuclear Station Technical 
Specifications (TS) would reduce the 
number and severity of starts of the 
emergency diesel generators, thereby 
decreasing engine wear and increasing 
reliability. This proposed change was 
originally noticed as a proposed no 
significant hazards consideration on July 
17.1985 at 50 FR 29016 and renoticed on 
June 4.1980 at 51 FR 20373. 

By letter dated November 9,1987, the 
NRC requested additional information 


on the proposed changes. The licensee 
responded with a submittal dated May 
16,1988. The May 16,1988 submittal: 

(1) adds the following statement to 
Action Statement b.l of TS 3.8.I.I. "If 
the EDG became inoperable due to any 
cause other than preplanned 
maintenance....** 

(2) adds a footnote to Action 
Statements b.2 and c.2 of TS 3.8.1.1, 
which requires the test to be completed 
regardless of when the inoperable EDG 
is restored. 

(3) retains the original frequency of 
every 18 months in Surveillance 
Requirements 4.8.1.1.1.b and 4.6.1.1.2.e. 

(4) changes the loading band to 4156- 
4250 kW. 

(5) retains the wording of "concurrent 
with"inTS4.8.1.1.2.e.6.c. 

(6) requires the two hour loading at 
the short time rating at the beginning of 
the test in accordance with position C.14 
of Regulatory Guide 1.9. 

(7) retains the original reporting 
requirements in TS 4.8.I.I.3. 

The July 14,1988 supplement 
transmitted the No Significant Hazards 
Determination which was missing from 
the May 16,1988 supplement. The July 

28.1988 supplement modified the May 

16.1988 submittal such that surveillance 
requirement 4.8.1.1.2.a.3 of the May 16 
submittal was divided into two separate 
surveillance requirements, 4.8.1.1.2.a.3 
and 4.8.1.1.2.a.4. Surveillance 
requirement 4.8.1.1.2.a.3 would now 
verify that the diesel generator could 
start and accelerate to its synchronous 
speed with generator voltage and 
frequency at 7200 ±720 volts and 60 
±1.2 Hz. Surveillance requirement 
4.8.1.1.2.a.4 would verify that the 
generator was synchronized, gradually 
loaded to an indicated 4150-4250 kW 
and operated for at least 60 minutes. 
This division into two separate 
surveillance requirements would 
preclude the unnecessary loading of the 
diesel generators when the Summer 
Station entered certain Action 
Statements in the Technical 
Specifications. The July 28 submittal 
also corrected a ^pographical error to 
Bases Sections 3/4 B.1,3/4.8.2 and 3/ 
4.8.3. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a no 
significant hazards consideration exists 
as stated in 10 CFR 50.92(c). A proposed 
amendment to an operating license 
involves no significant hazards 
consideration if operation of the facility 
in accordance with the proposed 
amendment would not (1) involve a 
significant increase in the probability or 
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consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 

The licensee has determined the 
proposed change does not involve a 
significant hazards consideration as 
follows: 

1. The proposed amendment does not 
involve a significant increase in the 
probability or consequences of an accident 
previously evaluated because the only 
change is a reduction In frequency and 
severity of diesel generator test starts which 
will result in less wear and stress on engine 
parts. This will decrease the probability of an 
accident due to failure of engine parts, and 
the consequences of an accident will not 
change. 

2. The proposed amendment does not 
create the possibility of a new kind of 
accident from any accident previously 
evaluated because the design and function of 
the diesel generator will not change. 

3. The proposed amendment does not 
involve a significant reduction in the margin 
of safety because there will be no change in 
response times or emergency loads assumed 
in the accident analysis. 

The NRC staff has reviewed the 
licensee's no significant hazards 
consideration determination and agrees 
with the licensee's analysis. 

Accordin^y, the Commission proposes 
to determine that these changes do not 
involve significant hazards 
considerations. 

Local Public Document Room 
location: Fairfield County Library, 

Garden and Washington Streets, 
Winnsboro. South Carolina 29100 

Attorney for licensee: Randolph R. 
Mahan, South Carolina Electric & Gas 
Company, RO. Box 764, Columbia, 

South Carolina 29218 

NRC Project Director: Elinor G. 
Adensam 

South Carolina Electric h Gas Company, 
South Carolina Public Service Authority, 
Docket No. 50-395, Virgil C. Summer 
Nuclear Station, Unit 1, FairAeid County, 
South Carolina 

Dates of amendment request July 6, 
1987, as supplemented May 10.1988 and 
July 18,1980 

Description of amendment request 
The July 6.1987 submittal proposed to 
revise Technical SpeciAcation (TS) 
Sections 6.2, “Organization," and 6.4, 
'Training." This revision proposed to 
delete the organization charts from the 
Technical SpeciAcations and to revise 
the restraining and replacement 
program. The July 6,1987 submittal was 
noticed in the Federal Register on 
September 9.1987 (52 FR 34019). On 
March 22.1988. Generic Letter 88-00, 
“Removal of Organization Charts from 


Technical SpeciAcations Administrative 
Control Requirements," was issued by 
the Commission. As a result of the 
issuance of this Generic Letter, the 
licensee modiAed its proposed 
amendment request in their May 16. 

1988 submittal. SpeciAcaUy, a new 
section, 6.2.1 “Offsite and Onsite 
Organizations," was added. This 
submittal was noAced in the August 10, 
1988 Federal Register (53 FR 30142). 

The July 18,1988 submittal proposed 
modifying Technical SpeciAcations 6.1.1, 
6.2.2, 6.5.1 and 6.5.3 to change the title 
Director. Nuclear Plant Operations to 
General Manager, Nuclear Plant 
Operations and the title Deputy 
Director, Operations and Maintenance 
to General Manager, Operations and 
Maintenance. The July 18 submittal also 
included a revision to Sections 6.2.3, 

6.2.4 and 6.4 involving errors and 
omissions which were not corrected in 
the May 16,1988 submittal. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a no 
signiAcant haz ards consideration exists 
as stated in 10 CFR 50.92(c). A proposed 
amendment to an operating license 
involves no signiAcant hazards 
consideration if operation of the facility 
in accordance with the proposed 
amendment would not: (1) involve a 
signiAcant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaduated; or (3) 
Involve a signiAcant reduction in a 
margin of safety. 

The licensee has determined that the 
change in the title and the correction in 
the numbering of the Technical 
SpeciAcations does not affect the 
SigniAcauit Hazards Determination 
presented in the July 6,1987 submittal. 

The licensee has determined with 
respect to the July la 1988 submittal 
that: 

1. The proposed amendment does not 
involve a signiAcant increase in the 
probability or consequences of an 
accident previously evaluated because 
the organizational title changes do not 
affect plant operation in any manner. 

2. The proposed amendment does not 
create the possibility of a new or 
different kind of accident than 
previously evaluated because the 
proposed changes arc administrative in 
nature and do not affect organizational 
responsibilities. Also, no physical 
alterations of plant conAguration or 
changes to setpoints or operating 
parameters are proposed. 

3. The proposed amendment does not 
involve a signiAcant reduction in a 


margin of safety. Through SCE&G's 
Quality Assurance programs and efforts 
to maintain only the most qualiAed 
personnel in positions of responsibility, 
it is assured that safety functions 
performed by personnel within the 
Nuclear Operations Division will 
continue to be performed at a high level 
of competence. 

The staff has reviewed these 
determinations and is in agreement with 
them. 

Accordingly, the Commission 
proposes to determine that these 
changes do not involve a signiAcant 
hazards consideration. 

Local Public Document Room 
location: FairAeld County Library, 
Garden and Washington Streets, 
Winnsboro, South Carolina 29180 

Attorney for licensee: Randolph R. 
Mahan, South Carolina Electric and Gas 
Company, P.O. Box 764, Columbia, 

South Carolina 29218 

NRC Project Director Elin or G. 
Adensam 

Tennessee Valley Authority, Dockets 
Nos. 50-259. 50-260 and 50-296, Browns 
Ferry Nuclear Plant, Units 1,2 and 3, 
Limestone County, Alabama 

Date of amendment requests: June 24, 
1983 (TS 241) 

Description of amendment requests: 
The proposed amendments would revise 
the Browns Ferry Nuclear Plant, Units 1, 
2 and 3 Technical SpeciAcations by 
replacing water level measurements 
referenced to the top of active fuel with 
measurements referenced to the height 
above vessel zero. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
Standards for determining whether a 
significant hazards determination exists 
as stated in 10 CFR 50.92(c). 10 CFR 
50.91 requires that at the time a Ucensee 
requests an amendment it must provide 
to the Commission its analyses, using 
the standards in Section 50.92, on the 
issue of no signiAcant hazards 
conside ratio n. Therefore, in accordance 
with 10 CFR 50.91 and 10 CFR 50.92, the 
licensee has performed and provided the 
following anal 3 r 8 is: 

NRC has provided standards for 
determining whether a signiAcant hazards 
consideration exists as stated in 10 CFR 
50.92(c). A proposed amendment to an 
operating license involves no signiAcant 
hazards considerations if operation of the 
facility in accordance with the proposed 
amendment would not (1) involve a 
signiAcant increase in the probability or 
consequences of an accident previously 
evaluated, or (2) create the possibility of a 
new or different kind of accident from an 





Federal Register / Vol. 53, No. 184 / Wednesday, August 24, 1988 / Notices 


32297 


accident previously evaluated, or (3) involve 
a significant reduction in a margin of safety. 

1. The proposed amendment does not 
involve a significant increase in the 
probability or consequences of any accident 
previously evaluated. There will be no 
change in the operation of the facility as a 
result of the amendment. No safety-related 
equipment or function will be altered. The 
amendment merely changes the reactor 
vessel water level reference. 

2. The proposed amendment does not 
create the possibility of a new or different 
kind of accident from any accident previously 
evaluated. As stated above, no safety-related 
equipment, safety functions, or plant 
operations will be altered as a result of this 
amendment. The requested change does not 
create any new accident mode. Therefore, the 
proposed amendment does not create the 
possibility of a new or different kind of 
accident. 

3. The proposed amendment does not 
involve a si^iificant reduction in a maigin of 
safety. This amendment merely changes the 
reference point of the level instrument to 
make all the instrument references identical. 
The safety limit is not changed and therefore 
there is no reduction in a margin of safety. 

The staff has reviewed the licensee's 
no significant hazards consideration 
determination and agrees with the 
licensee's analysis. Therefore, the staff 
proposes to determine that the 
application for amendments involves no 
significant hazards considerations. 

Local Public Document Room 
location: Athens Public Library, South 
Street, Athens, Alabama 35611. 

Attorney for licensee: General 
Counsel, Tennessee Valley Authority, 

400 West Summit Hill Drive, Ell B33, 
Knoxville, Tennessee 37902. 

NRC Assistant Director Suzanne 
Black 

Tennessee Valley Authority, Dockets 
Nos. 50-259, 50-260 and 50-296, Browns 
Ferry Nuclear Plant, Units 1,2 and 3, 
Limestone County, Alabama 

Date of amendment requests: June 24, 
1988 (TS 242) 

Description of amendment requests: 
The proposed amendment would modify 
the Browns Ferry Nuclear Plant Units 1, 

2 and 3 Technical Specifications, 

Section 3.5.C, including Table 3.5-1 and 
the Bases, to clarify the limiting 
conditions for operation for the Residual 
Heat Removal ^rvice Water (RHRSW) 
and Emergency Equipment Cooling 
Water (EECW) Systems. Specifically: 

1. Section 3.5.C is rewritten to refer 
the user to Table 3.5-1 for RHRSW pump 
operability requirements prior to startup 
from a cold shutdown condition. 

2. Table 3.5 -1 is amended to address 
minimum service requirements prior to 
startup from a cold shutdown condition, 
to allow a reduction by one of the 
number of RHRSW pumps required to 
be operable when the decay heat load 


can be handled by one RHR heat 
exchanger during shut down, and to 
reformat. 

3. The Bases for Section 3.5.C is 
amended to state that the entire 
shutdown cooling load is capable of 
being handled by one RHR heat 
exchanger after decay heat levels have 
decreased following shutdown. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
Standards for determining whether a 
significant hazards determination exists 
as stated in 10 CFR 50.92. A proposed 
amendment to an operating license for a 
facility involves no significant hazards 
consideration if operation of the facility 
in accordance with a proposed 
amendment would not: (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 

In regard to the proposed amendment, 
the licensee has determined the 
following: 

(1) The proposed change does not 
significantly increase the probability or 
consequences of an accident previously 
evaluated. Reducing the number of 
RHRSW pumps as proposed will not 
involve a significant increase in the 
probability or consequences of an 
accident previously evaluated. A 
General Electric study performed for 
Browns Ferry has shown that 96 hours 
following reactor shutdown, the decay 
heat load is approximately 12.5 MWt. 
One RHR heat exchanger can supply 
adequate cooling capacity during this 
shutdown mode. Based on this analysis, 
tlie minimum RHRSW pump 
requirements have been reduced. The 
proposed TS will require only two 
RHRSW pumps to be operable for each 
unit that has been in cold shutdown for 
more than 96 hours. The proposed 
change will not afreet the reliability of 
the RHRSW system. The RHRSW 
system will still be able to perform its 
intended safety function and therefore 
does not create a significant increase in 
the probability or consequences of an 
accident previously evaluated. 

(2) The proposed change does not 
create the possibility of a new or 
different kind of accident than any 
accident previously evaluated. The 
General ^ectric analysis has shown 
that one RHR heat exchanger, and thus, 
one RHRSW pump, can supply adequate 
cooling capability after the unit has 
been shut down for 96 hours. The 
proposed change does not alter the 
operation or function of the RHRSW 


system and therefore will not create the 
possibility of a new or different kind of 
accident from any previously evaluated. 

(3) The proposed change does not 
involve a significant reduction in margin 
of safety. It does not change or alter the 
required safety functions of the RHRSW 
system, nor does it physically modify 
any equipment, setpoints, or initiating 
time/sequence of the equipment. 

The NRC staff has reviewed the 
licensee's determination and concurs 
with its finding. Accordingly, the 
Commission proposes to determine that 
the application for amendments involves 
no significant hazards considerations. 

Local Public Document Room 
location: Athens Public Library', South 
Street, Athens. Alabama 35611. 

Attorney for licensee: General 
Counsel. Tennessee Valley Authority, 
400 West Summit Hill Drive, Ell B33, 
Knoxville. Tennessee 37902. 

NRC Assistant Director Suzanne 
Black 

Tennessee Valley Authority, Docket No. 
50-260, Browns Ferry Nuclear Plant, Unit 
2, Limestone County, Alabama 

Date of amendment request: July 29, 
1988 (TS 248) 

Description of amendment request: 
The proposed amendment would modify 
the Browns Ferry Nuclear Plant, Unit 2 
Technical Specifications by changing 
the trip setpoint for the Automatic 
Depressurization System (ADS) timers 
from 120 ±5 seconds to 105 ±7 seconds, 
correcting minor TS discrepancies, and 
adding the surveillance and setpoint 
requirements for the new 12 minute 
timers being added in accordance with 
NUREG-0737. Item II.K.3.18. to bypass 
the high drywell pressure requirement 
for ADS initiation. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
Standards for determining whether a 
significant hazards determination exists 
as stated in 10 CFR 50.92(c). 10 CFR 
50.91 requires that at the time a licensee 
requests an amendment, it must provide 
to the Commission its analyses, using 
the standards in Section 50.92, on the 
issue of no significant hazards 
consideration. Therefore, in accordance 
with 10 CFR 50.91 and 10 CFR 50.92, the 
licensee has performed and provided the 
following analysis: 

N"RC has provided standards for 
determining whether a significant hazards 
consideration exists as stated in 10 CFR 
50.92(c). A proposed amendment to an 
operating license involves no significant 
hazards considerations if operation of the 
facility in accordance with the proposed 
amendment would not (1) involve a 
significant increase in the probability or 
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consequences of an accident previously 
evaluated, (2) create the possibility of a new 
or different kind of accident from an accident 
previously evaluated, or (3) involve a 
significant reducbon in a margin of safety. 

1. The proposed amendment does not 
involve a si^ificant increase in the 
probability or consequences of an accident 
previously evaluated because: 

(a) None of the Final Safety Analysis 
Report (FSAR) accidents are initiated by 
spurious actuation or failure of the ADS 
initiation logic circuitry. 

(b) The ADS will still function and operate 
as cu^enlly designed, the 120 ±5 second 
setpoint for the existing timer is long enough 
to allow the operator sufOcient time to abort 
an ADS blowdown if conditions warrant, 

(e.g., if high pressure makeup systems are 
adequately restoring Reactor Pressure Vessel 
CRPVJ water level). Thus, lowering the 
setpoint of the existing ADS timer to 105 ±7 
seconds does not significantly increase the 
probability of creating the large stresses 
associated with a rapid blowdown event on 
the RPV. These large stresses caused by a 
rapid blowdown, however, were included in 
the design of the reactor vessel, and these 
stresses will not be increased by the 
proposed changes. 

(c) With this modification, two means 
(manually by operator and automatically by 
new ADS drcnitry) would be available to 
mitigate a Loss of Coolant Accident event 
Therefore, the consequences of this accident 
scenario are reduced. 

2. The proposed amendment does not 
create the possibility of a new or different 
kind of acddent from any accident previously 
evaluated. The modification to decrease the 
setpoint ensures that the ADS reacts to an 
accident condition within the Hmp analyzed 
in the FSAR. The addition of a timer to 
bypass the high'drywell pressure interlock 
causes the ADS to initiate for accidents 
which previously required manual initiation 
and decreases the probability for operator 
error. 

3. The proposed amendment does not 
involve a si^ificanl reduction In the margin 
of safety. The time required for high pressure 
reactor vessel makeup systems to react to a 
loss-of-coolant accident is reduced (Le., 120- 
second timer setpoint changed to 105-second 
setpoint), but it is still long enough to ensure 
that short term transient conditons will not 
unnecessarily initiate the ADS. Also, by 
adding circuitry to automatically initiate ADS 
for accidents previously requiring manual 
initiation, it decreases the chance for 
operator error. 

The staff has reviewed the licensee's 
no significant hazards consideration 
determination and agrees with the 
licensee's analysis. Therefore, the staff 
proposes to determine that the 
application for amendment involves no 
significant ha 2 :ards considerations. 

Loco/ Public Document Room 
location: Athens Public Library, South 
Street, Athens. Alabama 35611. 

Attorney for licensee: General 
Counsel, Tennessee Valley Authority, 

400 West Summit Hill Drive. Ell B33. 
Knoxville. Tennessee 37902, 


NRC Assistant Director: Suzanne 
Black 

Tennessee Valley Authority, Docket 
Nos. 50-327 and 50-328, Sequoyah 
Nuclear Plant, Units 1 and 2, Hamilton 
County, Tennessee 

Date of amendment requests: July 27, 
1988 (TS 88nl3) 

Description of amendment requests: 
The Tennessee Valley Authority (TVA) 
proposes to modify the Sequoyah 
Nuclear Plant (SQN) Units 1 and 2 
Technical Specifications (TS). This 
change is to revise the containment 
systems surveillance requirement 
4.6.5.1.b.3. This change will replace the 
visual inspection requirement utilizing 
the current 0.38-inch criteria with a 
surveillance program to ensure that the 
flow blockage does not exceed 15 
percent. 

Basis for proposed no significant 
hazards consideration determination: In 
its application, TVA provided the 
following discussion on its proposed 
change; 

During preparation for unit 2 restart the 
surveillance requirement (SR) of the SQN ice 
condenser, TS 3/4.6.5. was reviewed. The 
review revealed that SR 4.8.5.1.b.3 attempted 
to quantify the amount of allowable ice 
buildup in the Ice condenser flow passages, 
but did not adequately reflect the intent of 
the TS. The TS is to ensure that adequate 
flow area exists in the ice condenser bays to 
allow passage of steam and air. The findings 
also showed that the surveillance of the ice 
condenser flow paths should be focused on 
the original intent of the TS and that a 
reasonable method of inspection be provided. 
The proposed method of inspection is more 
feasible and provides a more direct 
relationship to the functional requirements of 
the ice condenser. 

The Commission has provided 
Standards for determining whether a 
significant hazards determination exists 
as stated in 10 CFR 50.92(c). 10 CFR 
50.91 requires that at the time a licensee 
requests an amendment, it must provide 
to the Commission its analyses, using 
the standards in Section 50.92, on the 
issue of no significant hazards 
consideration. Therefore, in accordance 
with 10 CFR 50.91 and 10 CFR 50.92, the 
licensee has performed and provided the 
following analysis: 

TVA has evaluated the proposed TS 
change and determined that it does not 
represent a significant hazards consideration 
based on criteria established in 10 CFR 
50.92(c). Operation of SQN in accordance 
with the proposed amendment will not 

(1) Involve a significant increase in the 
probability or consequences of an accident 
previously evaluated. The ice condenser 
system is a passive system designed to 
absorb thermal energy released immediately 
following a LOCA (Loss-of-Coolant Accident) 
or a high ener^ line break (HELB) for the 
purpose of limiting peak pressure inside 


containment. The ice condenser serves no 
function during normal operation but is 
required in mitigating the consequences of a 
LOCA or HELB. 

Existing TS SR 4.8.5.1.b.3 requires 
verification that the accumulation of frost or 
ice on flow passages is restricted to a 
thickness of less than or equal to 0.38 inch. 
The intent of this SR was to ensure that the 
flow areas in die ice condenser are consistent 
with those used by Westinghouse in analyses 
to determine containment design pressure. 
Frost of ice accumulation in the flow 
passages could momentarily add resistance 
to the flow of air cmd steam through the ice 
condenser. The Westinghouse analyses 
assumes a hypothetical LOCA and utilized 
the TMD computer code. The TMD computer 
code was used for a short-term 
subcompartment pressure analysis that 
determined short duration pressure transients 
across interior concrete walls, the operating 
deck slab, and the containment shell during 
the blowdown period. The mass and energy 
releases used in these analyses were 
increased by 10 percent over those calculated 
by the SATAN computer code, and no 
structural heat sinks were modeled to 
provide additional conservatism in the 
calculation of the pressure rise. 

Westinghouse performed sensitivity studies 
of flow blockages in the ice condenser, which 
established that the containment pressure 
was less than 12 psig with an effective 
blockage of 15 percent of the total available 
flow area in the ice bed. Additional 
conservatism in the sensitivity studies was 
that the blockages were assumed to be 
constant throu^out the entire height of the 
ice bed and neglects the benefits that cross- 
flow will provide in venting the steam and air 
around actual blockage in the ice bed. 

Additionally, TVA performed calcidations 
to confirm that the operating deck floor slab, 
refueling canal wall, crane wall above the ice 
condenser columns, and ice condenser end 
walls were structurally adequate to 
withstand a design basis accident pressure 
increase because of ice condenser blockage 
up to 15 percent These calculations 
confirmed that each area is structurally 
adequate for operation at the increased 
pressures. The use of 0.38-inch maximum ice 
buildup in the SQN TS for determination of 
blockage was intended to quantify the 
amount of allowable ice buildup in the flow 
passages because accumulation could 
momentarily add resistance to the flow of air 
and steam through the ice bed. 
Implementation of the existing SR is 
extremely difficult In some instances, 
inspectors must visually determine whether 
ice buildup is less than or equal to 0.38 inch 
from a distance of up to 24 feet. The revision 
of SRs will replace the specific 0.38-inch 
value for ice condenser flow passage 
inspection with a conservative, quantiflable, 
and reasonable method for verifying 
operability with respect to available flow 
area. The new surveillance method will 
inspect 54 (33 percent] of the flow passages in 
each of the 24 ice condenser bays against 
acceptance criteria where any bay with less 
than or equal to 15-percent calculated 
blockage shall be considered to have 
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acceptable flow channels for passages of air 
and steam through the ice condenser. 
Westinghouse has determined through 
sensitivity studies that up to IS-percent 
blockage will allow adequate flow through 
the ice condenser. The surveillance method to 
be used for flow passage inspection uses an 
acceptance criteria based on 15-percent 
blockage; the revision of the TS to replace the 
specific 0.3S-inch value will not adversely 
affect the function of the ice condenser and 
will not increase the probability or 
consequences of any accident or malfunction 
previously evaluated. 

(2) Create the possibility of a new or 
different kind of accident from any 
previously analyzed The ice condenser is a 
passive system that functions to limit initial 
pressure inside containment following a 
LOCA or HELB as previously analyzed. 
Westinghouse verified that 85-percent 
available flow area is adequate for the ice 
condenser to perform its intended safety 
function; the ^ange in SR from requiring 
visual inspection to verify that frost/ice 
accumulation does not exceed 0.38 inch to 
visual inspection to verify that blockage does 
not exceed 15 percent of the total flow area 
will not affect the function of the ice 
condenser or create abnormal operating 
conditions. The new SR will provide a 
reliable and quantifiable means for 
conservative verification of blockage. 
Therefore, the change in SR does not create 
the possibility of a new or different kind of 
accident 

(3) Involve a significant reduction in a 
margin of safety. R 4.6.5.1.b.3 utilized a 
specific value of 0.38 inch for determination 
of frost/ice blockage in the ice condenser. 

This specific value was used in an attempt to 
quantify the amount of blockage so that 
available flow area could be calculated and 
verified as acceptable. This specific value, 
however, does not establish the safety limit 
for blockage of ice condenser flow area. 
Westinghouse has shown that with 85 
percent of total flow area. Weatinghouae has 
shown that with 85 percent of total flow are 
available, the ice condenser will perform its 
intended function. Therefore, the safety limit 
for ice condenser operability is less than or 
equal to 15-percent blockage. The new 
surveillance method to be used requires more 
extensive visual inspection than the 
surveillance program currently desrcibed in 
4.6.1.b.3, thus providing greater reliability and 
a direct relationship to analytical safety 
limits. 

Because the safety limit for the ice 
condenser flow is less than or equal to 15- 
percent blockage of total flow are, a change 
in TSs to implement a surveillance program 
that is more reliable utilizing a 15-percent 
blockage acceptance criteria will not reduce 
the margin of safety. Design limits for the 
continued safe function of the containment 
shell and concrete containment walls and 
■labs are not exceeded as a result of this 
change. 

The staff has reviewed the licensee’s 
no significant hazards consideration 
determination and agrees with the 
licensee’s analysis. Therefore, the staff 
proposes to determine that the 


application for amendments involves no 
significant hazards considerations. 

Local Public Document Room 
location: Chattanooga-Hamilton County 
Library. 1101 Broad Street, Chattanooga, 
Tennessee 37402. 

Attorney for Licensee: General 
Counsel, Tennessee Valley Authority. 
400 West Summit Hill Drive, Ell B33, 
Knoxville, Tennessee 37902. 

NRC Assistant Director: Suzanne 
Black 

Union Electric Company, Docket No. 50- 
483, Callaway Plant, Unit 1, Callaway 
County, Missouri 

Date of amendment request: June 28. 
1988 

Description of amendment request: 
The proposed amendment would change 
all references regarding the “Vice 
President. Nuclear” to the “Senior Vice 
President. Nuclear”. The proposed 
amendment would also delete the 
General Manager, Engineering (Nuclear) 
and appoint the Manager, Licensing and 
Fuels as the Chairman of the Nuclear 
Safety Review Board (NSRB). 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided guidance 
concerning the application of the 
standards in 10 CFR Section 50.92 by 
providing certain examples (51 FR 7751) 
of actions not likely to involve a 
significant hazard. Example (i) of this 
guidance states: “A purely 
administrative change to technical 
specifications: for example, a change to 
achieve consistency throughout the 
technical specifications, correction of an 
error, or a change in nomenclature.” 

The proposed license amendment is 
directly related to the above example. 
The minimum qualifications and basic 
organizational reporting requirements 
are unchanged as a result of the upgrade 
in management assignments. 

Engineering expertise is currently 
represented on the NSRB through the 
membership of the Manager. Nuclear 
Engineering; and the Manager, Licensing 
and Fuels, is currently an appointed 
member of the NSRB. 

Based on the above discussions, the 
staff proposes to determine that the 
proposed technical specification 
changes do not involve a significant 
hazards consideration. 

Local Public Document Room 
location: Callaway County Public 
Library, 710 Court Street. Fulton. 
Missouri 65251 and the John M. Olin 
Library. Washington University. Skinker 
and Lindell Boulevaids. St. Louis, 
Missouri 63130. 

Attorney for licensee: Gerald 
Chamoff, Esq., Shaw, Pittman, Potts & 


Trowbridge. 2300 N Street, NW., 
Washington. DC 20037. 

NRC Project Director Kenneth E. 
Perkins. 

Union Electric Company, Docket No. 50- 
483, Callaway Plant, Unit 1, Callaway 
County, Missouri 

Date of amendment request July 12, 
1988 

Description of amendment request 
The proposed amendment would revise 
Technical Specification 3/4.5.1 and its 
associated bases to: change Action 
Statement a. and b. to allow the unit to 
remain in Hot Standby (Mode 3) with 
Reactor Coolant System (RCS) pressure 
less than 1000 psig and with one 
accumulator inoperable in lieu of going 
to Hot Shutdown (Mode 4); and to add a 
note to Action Statement b. to allow 
closing one accumulator isolation valve 
for up to 2 hours to perform leakage 
testing of system check valves. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards consideration exists 
as stated in 10 CFR 50.92. A proposed 
amendment to an operating license for a 
facility involves no significant hazards 
consideration if operation of the facility 
in accordance with a proposed 
amendment would not (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated, (2) create the possibility of a 
new or different kind of accident from 
any accident previously evaluated, or (3) 
involve a significant reduction in a 
margin of safety. 

The licensee has provided the 
following analysis of no significant 
hazards considerations using the 
Commission’s standards. 

1. The proposed change to allow the plant 
to remain in Mode 3 with a reduction in RCS 
pressure in lieu of going to Mode 4 if 
accumulator operability cannot be restored 
would not: 

a. Involve a significant increase in the 
probability or consequences of an accident 
previously evaluated. The change to the 
Action Statement is merely to allow the plant 
to remain in Hot Standby (Mode 3) for a 
longer period of time after an accumulator 
has been declared inoperable, in lieu of going 
to Hot Shutdo%vn (Mode 4). This additional 
time allowance in Mode 3 at a reduction of 
the RCS pressure to less than 1000 psig would 
reduce thermal cycling on the RCS and 
reactor internals; conform with the current 
version of the Westinghouse Standard 
Technical Specifications. NUREG-0452. Rev. 

5; and would not affect the scope of the 
technical specifications. 

b. Create the possibility of a new or 
different kind of accident from any accident 
previously evaluated. There is no change to 
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the system or components to create any new 
failure or accident sequences. The change 
allows the plant to remain in Mode 3 for a 
longer time period upon entry into an Action 
Statement and is consistent with NUREG- 
0452. Rev. 5. This change also does not affect 
the scope or intent of the original technical 
specification Action Statement 

c. Involve a significant reduction in a 
margin of safety. The change to allow the 
plant to remain in Mode 3 at a reduced RCS 
pressure does not impact the margin of 
safety. Since this change is only effective 
upon entry into an Action Statement due to 
an inoperable accumulator, the margin of 
safety has been already reduced to three out 
of four accumulators available if needed and, 
therefore, this changes does not impact the 
margin of safety that currently exists. 

2. The second proposed change would 
allow an accumulator isolation valve to be 
closed for a specified period of up to 2 hours, 
with the reactor in Mode 3 and with RCS 
pressure greater than 1000 psig, for testing of 
system check valves. 

a. The change would not involve a 
signiHcant increase in the probability or 
consequences of an accident previously 
evaluated. The proposed change would allow 
a time period of up to 2 hours in which an 
accumulator isolation valve can be closed 
while the plant is in Mode 3 and RCS 
pressure is greater than 1000 psig to perform 
surveillance leakage testing of system check 
valves. This 2'hour time period would only be 
applicable in Mode 3 and would not affect 
accident evaluations since the current Action 
Statement allows up to 6 hours to achieve 
Mode 3 status with an accumulator isolation 
valve closed. Also the valve could be 
immediately opened if needed since the 
accumulator otherwise meets operability 
requirements. 

b. The change would not create the 
possibility of a new or different kind of 
accident from any accident previously 
evaluated. There is no change to the system 
or components to create any new failure or 
accident sequences. The change is merely a 
closely monitored period of time in which an 
accumulator isolation valve is closed on an 
otherwise operable accumulator to allow for 
system check valve testing required by 
technical specifications. 

c. The change would not involve a 
significant reduction in a margin of safety. 
While the shutdown margin following a 
LOCA may be reduced if a LOCA were to 
occur with one accumulator isolated, the 
increase in allowed time before the 
accumulator isolation valve could be opened 
does not significantly affect the margin of 
safety since the accumulator could be 
returned to service if needed. 

Based on the previous discussions, the 
licensee concluded that the proposed 
amendment request does not involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; does not create the 
possibility of a new or different kind of 
accident from any accident previously 
evaluated; does not involve a reduction 
in the required margin of safety. The 
staff has reviewed the licensee's no 


signiffcant hazards consideration 
determination and agrees with the 
licensee's analysis. The staff, therefore, 
proposes to determine that the licensee's 
request does not involve a significant 
hazards consideration. 

Local Public Document Room 
location: Callaway County Public 
Library, 710 Court Street, Fulton, 
Missouri 65251 and the John M. Olin 
Library, Washington University, Skinker 
and Lindell Boulevards, St. Louis, 
Missouri 63130. 

Attorney for licensee: Gerald 
Chamoff, Esq., Shaw, Pittman, Potts & 
Trowbridge. 2300 N Street, NW., 
Washington. DC 20037. 

NRC Project Director: Kenneth E. 
Perkins. 

Virginia Electric and Power Company, 
Do^et Nos. 50-280 and 50-281, Surry 
Power Station, Unit Nos. 1 and 2, Surry 
County, Virginia 

Date of amendment requests: April 26, 
1988, as supplemented July 18,1988. 

Description of amendment requests: 
The proposed amendments would revise 
the Surry Units 1 and 2 Technical 
Specifications (TS) to allow entry into 
the containment personnel airlo^ 
during power operations to make repairs 
on the inner door of the personnel 
airlock. In addition, the definition of 
containment integrity would be revised 
to clarify the actions to be taken for an 
inoperable automatic containment 
isolation valve. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards consideration exists 
(10 CFR 50.92(c)). A proposed 
amendment to an operating license for a 
facility involves no significant hazards 
considerations if operation of the facility 
in accordance with the proposed 
amendment would not: (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident fiim 
any accident previously evaluated; or (3) 
involve a signiffcant reduction in a 
margin of safety. 

The licensee has evaluated the 
proposed change with regard to the 
personnel airlock door in accordance 
with the requirements of 10 CFR 50.92 
and has determined that the proposed 
change does not Involve signiffcant 
hazards considerations. The change 
would not increase the probability of 
occurrence of a design basis accident. 
And, although there may be an effect on 
the consequences of an accident if there 
is a pressurization (Design Base 
Accident) of the containment during the 


time the outer door is opened and 
leakage through the inner door exists, 
the licensee has determined that the 
potential increase in the consequences 
of an event is considered to be 
insigniffcant for the following reasons: 

a. Entry through the personnel airlock 
during subatmospheric conditions is 
acceptable based on the current limiting 
conditions for operation provided that at 
least one airlock door is closed and 
properly sealed. As such, the required 
containment integrity condition 
necessary for limiting the consequences 
of an accident can be satisfied by a 
single door. 

b. The amount of leakage through the 
inner door seal may not meet the 
acceptance criteria of the surveillance 
test If the seal cannot be repaired and 
retested at this time, the outer door 
would be closed and sealed. If the inner 
door seal leakage is excessive, the 
pressure equalization necessary to open 
the outer door could not be 
accomplished and repairs could not be 
made until the unit is in a cold shutdown 
condition with the containment pressure 
returned to atmospheric. 

c. In the event of a containment 
pressurization due to a design basis 
accident during the entry through the 
outer door, the increased pressure in the 
containment would more fully seat the 
inner door and would tend to reduce the 
seal leakage. 

d. The probability of a design basis 
accident occurring during the brief 
period of time that the outer door is 
opened for access to repair the inner 
door seal is considered to be 
insigniffcant. 

Although the consequences of the 
accident may increase slightly, the 
probability of the event is sufficiently 
small so that tlie overall increase in 
consequences is considered 
insigniffcant. 

In addition, the proposed change will 
not create the possibility of a new or 
different kind of accident from any 
evaluated previously. Although a 
quantitative analysis of releases has not 
been made, the potential for an accident 
concurrent with repair activities and 
hence the potential consequences are 
considered to be insigniffcant. 

Finally, the proposed change would 
not involve a signfficant reduction in a 
margin of safety. Although the 
redundancy in the design of the 
personnel airlock door and the 
capability to limit the leakage through 
the airlock door may be reduced during 
this brief evolution, the reduction of 
margin is considered insigniffcant based 
on the small probability of concurrently 
opening the outer door and having a 
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design basis event. In addition, the 
effort expended to repair the inner door 
seal and ensure the operability of both 
personnel airlock seals improves the 
capability of the airlock to withstand a 
containment pressurization and restore 
the redundancy in the design of the 
personnel airlock. Repair of the airlock 
door seals is considered prudent and is 
normally performed even though the 
Technical Specifications (1.H.4) for the 
Surry units requires only one door seal 
to be operable. 

With regard to the proposed change 
concerning the inoperable automatic 
containment isolation valve, the licensee 
has reviewed the proposed change in 
accordance with 10 CFR 50.92 and 
determined that the proposed 
amendments will not: 

1. Involve a significant increase in the 
probability or consequences of an 
accident previously evaluated. [The] 
amendment[s] [do] not alter the 
requirement to ensure that inoperable 
containment isolation valves are closed 
(post accident required position). 

It clarifies the actions necessary to 
ensure that valves with air operated 
(solenoid valves) actuators or direct 
acting solenoid valves are properly 
secured. Specific actions for 
deactivating and securing inoperable 
valves are provided in the Surry 
Administrative Procedure (SUADM-0- 
26). 

2. Create the possibility of a new or 
different kind of accident from any 
evaluated previously in the safety 
analysis report. The requirement to 
close inoperable containment isolation 
valves is preserved but clarified for 
particular types of valves. 

3. Involve a significant reduction in 
the margin of safety. The margin of 
safety will not be ai^ected since the 
inoperable valves will be closed. 

After a preliminary review of the 
licensee’s analyses concerning the 
proposed changes, the staff agrees with 
the licensee's conclusions. Therefore, 
the staff proposes to determine that the 
proposed amendments do not involve 
significant hazards considerations. 

Local Public Document Room 
location: Swem Library, College of 
William and Mary, Williamsburg, 
Virginia 23185. 

Attorney for licensee: Mr. Michael W. 
Maupin, Hunton and Williams, Post 
Office Box 1535, Richmond, Virginia 
23213. 

/VRC Project Director Herbert N. 
Berkow 


Virginia Electric and Power Company, 
Do^et Nos. 50-280 and 50-281, Surry 
Power Station, Unit Nos. 1 and 2, Surry 
County, Virginia 

Date of amendment requests: July 29, 
1988 

Description of amendment requests: 
The proposed amendments would revise 
Section 4.1.B.5.a of the Surry Units 1 and 
2 Technical Specifications (TS) to 
include all manual isolation valves in 
the demonstration of operability of the 
reactor vessel head vent path. In 
addition, to avoid confusion the words 
"isolation valves" have been changed to 
"remote operating isolation valves" in 
TS 4.1.4 and 4.1.5.b. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards consideration exists 
(10 CFR 50.92(c)). A proposed 
amendment to an operating license for a 
facility involves no significant hazards 
considerations if operation of the facility 
in accordance with the proposed 
amendment would not: (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident ftom 
any accident previously evaluated: or (3) 
involve a significant reduction in a 
margin of safety. 

The licensee has evaluated the 
proposed changes in accordance with 
the requirements of 10 CFR 50.92 and 
has determined that the proposed 
changes do not involve a significant 
hazard consideration. The licensee's 
evaluation is provided below: 

The proposed change[8] [do] not involve a 
significant hazards consideration because 
operation of Surry Nos. 1 and 2 in accor^nce 
with [these] changefs] would not 

(1) Involve a significant increase in the 
probability or consequences of an accident or 
malfunction of equipment previously 
evaluated. The proposed changefs] [do] not 
alter plant design fimction or system 
operation. The probability of f^ure of a 
downstream manual isolation valve is an 
insignificant contributor to the overall core 
melt frequency. The downstream manual 
valves will allow for testing and maintenance 
of the solenoid operated valves when the 
reactor is shut down. 

(2) Create the possibility of a new or 
different kind of accident from any accident 
previously identified in the [Updated Final 
Safety Analysis Reportl UFSAR. It has been 
determined that a new or different kind of 
accident will not be possible due to [these] 
change[8]. The addition of the manual 
isolation valves will not create the possibility 
of a new or different accident Failure of a 
manual downstream isolation valve would at 
most, only render one train of the vent path 
inoperable, which is similar to one SOV 
failing dosed. 


(3) Involve a significant reduction in a 
margin of safety. With the manual 
downstream isolation valves open both vent 
paths remain operable. The head vent paths 
are not assumed to operate for accident 
mitigation in any design base accident 
discussed in the UFSAR. 

Therefore, pursuant to 10 CFR 50.92 based 
on the above [considerations], it has been 
determined that [these] change[8| [do] not 
involve a significant safety hazards 
consideration. 

After a preliminary review of the 
licensee's analyses concerning the 
proposed changes, the staff agrees with 
the licensee's conclusions. Therefore, 
the staff proposes to determine that the 
proposed amendments do not involve 
significant hazards considerations. 

Local Public Document Room 
location: Swen Library, College of 
William and Mary, Williamsburg, 
Virginia 23185. 

Attorney for licensee: Michael W 

Maupin, Hunton and Williams, Post 
Office Box 1535, Richmond. Virginia 
23213. 

NRC Project Director Herbert N. 
Berkow 

Wolf Creak Nuclear Operating 
Corporation, Kansas Gas and Electric 
Company, Kansas City Power & Light 
Company, Kansas Electric Power 
Cooperative, Inc., Docket No. 50-482, 
Wolf Creek Generating Station, Coffey 
County, Kansas 

Date of amendment request March 28. 
1988 

Description of amendment request 
This proposed amendment will clarify 
the required actions to take if Technical 
Specification 3.6.1.2 is entered when the 
Reactor Coolant Temperature is above 
200 degrees F. This proposed 
amendment also adds a note to 
Technical ^ecification 3.6.3, which 
addresses leakage concerns on 
containment isolation valves. 

Basis for proposed no significant 
hazards consideration determination: 

In accordance with the requirements 
of 10 CFR 50.92, the licensee has 
submitted the following no significant 
hazards determination: 

This proposed amendment will clarify the 
required actions to take if Technical 
Specification 3.6.1.2 is entered when the 
Reactor Coolant Temperature is above 200 
degrees P. This proposed amendment also 
adds a note to Technical Specification 3.6.3, 
which addresses leakage concerns on 
containment isolation valves. 

(1) This proposed amendment does not 
involve a significant increase in the 
probability or consequences of an accident 
previously evaluated. This proposed 
amendment clarifies an existing Technical 
Specification. The current Technical 
Specifications do not provide actions to take 
if there is a leakage problem with a 
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containment isolation component. The 
actions that this proposed amendment 
provide, are consistent with Technical 
Specification 3.6.3, for stroke times. 

(2) This proposed amendment does not 
create the possibility of a new or di^erent 
kind of accident from any accident previously 
evaluated. No new type of accident or 
malfunction is being created. This 
amendment merely provides clear guidance 
to accomplish actions commiserate with the 
existing situation. 

(3) This proposed amendment does not 
involve a significant reduction in a margin of 
safety. Teclmical Specification 3.6.3 allows 4 
hours to take the required actions or shut the 
plant down within the next 6 hours. This 
proposed amendment will require the same 
response for a containment isolation 
component with excessive leakage as is 
required for a containment isolation valve 
that is either slow closing or will not close. 
Therefore, the margin of safety is unaffected. 

Based on the above discussions, it has 
been determined that the requested Technical 
Specification revisions do not involve a 
significant increase in the probability or 
consequences of an accident or other adverse 
condition over previous evaluations: or create 
the possibility of a new or different kind of 
accident over previous evaluations; or 
Involve a significant reduction in a margin of 
safety. Therefore, the requested license 
amendment does not Involve a signihcant 
hazards consideration. 

The licensee concluded that the 
proposed amendment request does not 
involve a significant increase in the 
probability of a new or different kind of 
accident i^m any accident previously 
evaluated; nor involve a significant 
reduction in the required margin of 
safety. The NRC staff has reviewed the 
licensee's no significant hazards 
considerations determination and agrees 
with the licensee's analysis. The staff 
has. therefore, made a proposed 
determination that the licensee's request 
does not involve a significant hazards 
consideration. 

Local Public Document Room 
Location: Emporia State University, 
William Allen White Library, 1200 
Commercial Street, Emporia. Kansas 
66801 and Washburn University School 
of Law Library, Topeka, Kansas 

Attorney for licensee: Jay Silberg, 

Esq., Shaw, Pittman, Potts and 
Trowbridge. 2300 N Street NW.. 
Washington. DC 20037 

NRC Project Director: Jose A. Calvo 

Wolf Creek Nuclear Generating 
Corporation, Kansas Gas and 0ectric 
Company, Kansas City Power & Light 
Company, Kansas Electric Power 
Cooperative, Inc., Docket No. 50-482. 
Wolf Creek Generating Station, Coffey 
County, Kansas 

Date of amendment request: June 24, 
1988 


Description of amendment request: 
The license amendment request 
proposes to: 

(1) Revise the nuclear enthalpy rise 
hot channel factor, part power multiplier 
from 0.2 to 0.3, 

(2) Revise technical specification 
parameters involving instrument 
allowances for the reactor coolant 
system [RCS] resistance temperature 
detectors associated with the reactor 
trip setpoints for overtemperature delta- 
T, over power delta-T, and reactor 
coolant flow setpoints and RCS flow 
measurement uncertainty. These 
changes result from improvements in the 
calculational methodology through the 
use of a plant specific calibration 
technique, 

(3) Change Special Test Exception 
Specification 3.10.4 to correct an 
inconsistency in the Technical 
Specifications. 

(4) Change the minimum boron 
concentration in the Refueling Water 
Storage Tank (RWST) from 2000 ppm to 
2400 ppm (Technical Specification 3.1.2.5 
and Bases], 

(5) Change the boron concentration 
range in the RWST from 2000-2100 ppm 
to 2400-2500 ppm (Technical 
Specification 3.1.2.6 and Bases), 

(6) Change the accumulator boron 
concentration range from 1900-2100 ppm 
to 2300-2500 ppm (Technical 
Specification 3.5.1), 

(7) Change the RWST boron 
concentration range from 2000-2100 ppm 
to 2400-2500 ppm (Technical 
Specification 3.5.5 and Bases). 

Basis for proposed no significant 
hazards consideration determination: 

In accordance with the requirements 
of 10 CFR 50.92, the licensee has 
submitted the following no significant 
hazards determination. 

The proposed modiffcation regarding 
a revision of the nuclear enthalpy rise 
hot channel factor part power miiltiplier 
from 0.2 to 0.3 (Change 1) and the 
modifications to the over temperature 
delta-T. over power delta-T. and reactor 
coolant flow setpoints (Change 2) do not 
involve a significant hazards 
consideration. 

(1) The proposed changes do not 
involve a significant increase in the 
probability or consequences of an 
accident previously evaluated. The 
proposed changes affect reactor core 
design parameters associated with 
accident mitigation or operational 
transients. These parameters are 
determined by design to protect the 
reactor core from exceeding safety 
limits. These changes do not affect 
initiators of an event that would change 
the probability of occurrence of an 
accident previously evaluated. The 


consequences of previously evaluated 
accidents have not been increased. The 
impact of these changes on the safety 
analyses has been evaluated. The 
evaluation results indicate that the 
safety analyses continue to meet 
required safety limits. 

(2) The proposed changes affect 
reactor core design parameters 
associated with mitigation of postulated 
accidents and transients. No design 
changes to plant structures, systems or 
equipment or modifications to plant 
operation are being proposed. There are 
no new failure modes or mechanisms 
associated with the proposed revisions. 
The changes reflect revised parameters 
based on evaluations of existing 
analyses and or reanalysis, as 
necessary. The proposed changes do not 
create the possibility of a new or 
different kind of accident from any 
previously evaluated. 

(3) The proposed changes do not 
involve a significant reduction in a 
margin of safety. The changes do not 
affect any Teclmical Specification 
margin of safety. The changes proposed 
impact the analyses assumptions and 
inputs used in the safety analyses, the 
core power limits used in the reactor 
design, and reactor trip setpoints. The 
affected safety analyses and core power 
limits have been evaluated and/or 
reanalyzed as necessary and it has been 
determined that all applicable safety 
cirteria are met. Therefore, the margin of 
safety as defined in the bases has not 
been reduced. Affected Technical 
Specifications have been revised to 
reflect the proposed changes. 

The proposed change to Special Text 
Exception 3.10.4 (Change 3) does not 
involve a significant hazards 
consideration. 

The NRC has given gmdance 
concerning the applicability of 10 CFR 
50.92 by providing examples (50 FR 
7751) for comparison. The proposed 
Technical Specification modifications to 
eliminate an inconsistent reference to 
Special Test Exception 3.10.4 are purely 
administrative and are encompassed by 
example (i) of actions not likely to 
involve a significant hazards 
consideration. 

The proposed modification regarding 
the boron concentration limits for the 
RWST and the Safety Injection System 
accumulators (Changes 4, 5, 6, and 7) do 
not involve a significant hazards 
consideration. 

(1) The proposed Technical 
Specification modifications involve 
changes in boron concentrations in 
systems used to mitigate plant accidents 
and transients. The consequences of 
accidents and transients previously 
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evaluated In the USAR, including LOCA 
and non-LOCA events, have been 
evaluated and/or reanalyzed and are 
not significantly affected by the 
proposed changes. Therefore, the 
proposed changes would not involve an 
increase in the probability of occurrence 
of an accident previously evaluated. 

(2) The proposed Technical 
Specification changes would revise 
boron concentrations in systems used to 
mitigate plant accidents and transients. 
No modifications to plant design or 
operational requirement to switch to hot 
leg recirculation 12 hours following a 
LOCA. However, the 12 hours would 
allow sufficient time for the required 
operator action and, therefore, the 
possibility of boron precipitation on fuel 
rods following a LOCA is not 
significantly affected. Therefore, the 
possibility of a new or different kind of 
accident would not be created by the 
proposed changes. 

(3) The proposed revisions in boron 
concentrations affect safety analysis 
inputs and assumptions. The affected 
safety analyses have been evaluated, 
and it has been determined that all 
applicable safety criteria are met with 
no significant adverse affects on 
analyses results. Therefore, the margin 
of safety as defined by the USAR, s^ety 
analyses, and the Technical 
Specification Bases would not be 
significantly reduced. 

Based on the above discussions, it has 
been determined that the requested 
Technical Specification revisions do not 
involve a significant increase in the 
probability or consequences of an 
accident or other adverse condition over 
previous evaluations; or create the 
possibility of a new or different kind of 
accident over previous evaluations; or 
involve a significant reduction in a 
margin of safety. Tlierefore. the 
requested changes do not involve a 
significant hazards consideration. 

The licensee concluded that the 
proposed amendment request does not 
involve a significant increase in the 
probability or consequences of an 
accident previously evaluated; nor 
create the possibility of a new or 
different kind of accident from any 
accident previously evaluated; nor 
involve a significant reduction in the 
required margin of safety. The NRG staff 
hag reviewed the licensee's no 
significant hazards considerations 
determination and agrees with the 
licensee’s analysis. The staff has, 
therefore, made a proposed 
determination that the licensee's request 
does not involve a significant hazards 
consideration. 

Local Public Dccument Room 
Location: Emporia State University, 


William Allen White Library, 1200 
Commercial Street, Emporia. Kansas 
66801 and Washburn University School 
of Law Library. Topeka, Kansas 

Attorney for licensee: Jay Silberg, 

Esq., Shaw, Pittman, Potts and 
Trowbridge, 2300 N Street. NW.. 
Washington. DC 20037 

NRC Project Director, Jose A. Calvo 

Wolf Creek Nuclear Operating 
Corporation, Kansas Gas and Electric 
Company, Kansas City Power & Light 
Company, Kansas Electric Power 
Cooperative, Inc., Docket No. 50-482, 
Wolf Creek Generating Station, Coffey 
County, Kansas 

Date of amendment request July 6. 
1988 

Description of amendment request 
This proposed amendment to Technical 
Specification 3.4.8 and its associated 
bases revises the requirements for 
reporting iodine spiking ffom a short¬ 
term report to an item which is to be 
included in the Annual Report, and 
eliminates the requirement to shut down 
the plant after 800 hours of operation 
with a dose equivalent M31 value of 1 
microcurie per gram or greater. This 
amendment request complies with the 
guidance provided by Generic Letter 85- 
19, dated September 27,1985. 

Basis for proposed no significant 
hazards consideration determination: In 
accordance with the requirements of 10 
CFR 50.92, the licensee has submitted 
the following no significant hazards 
determination: 

(1) This proposed amendment does 
not involve a significant increase in the 
probability or consequences of an 
accident previously evaluated. Generic 
Letter 85-19, states, the improved quality 
of fuel and the existence of adequate 
reporting requirements precludes the 
operation of the facility with primary 
system activity that is excessive. 

(2) This proposed amendment does 
not create the possibility of a new or 
different kind of accident from any 
accident previously evaluated. No 
changes in plant equipment, operating 
modes or safety cmalyses are involved. 

(3) This proposed amendment does 
not involve a significant reduction in a 
margin of safety. No changes in plant 
equipment, operating modes or safety 
analyses are involved. 

Based on the above discussions it has 
been determined that the requested 
Technical Specification revisions do not 
involve a significant increase in the 
probability or consequences of an 
accident or other adverse condition over 
previous evaluations; or create the 
possibility of a new or different kind of 
accident over previous evaluations; or 
involve a significant reduction in a 


margin of safety. Therefore, the 
requested license amendment does not 
involve a significant hazards 
consideration. 

The licensee concluded that the 
proposed amendment request does not 
Involve a significant increase in the 
probability of a new or different kind of 
accident from any accident previously 
evaluated; nor create the possibility of a 
new or different kind of accident horn 
any accident previously evaluated; nor 
involve a significant reduction in the 
required margin of safety. The NRC staff 
has re\aewed the licensee's no 
significant hazards considerations 
determination and agrees with the 
licensee's analysis. The staff has, 
therefore, made a proposed 
determination that the licensee's request 
does not involve a significant hazard 
consideration. iLocal Public Document 
Room Location: Emporia State 
University, William Allen White 
Library, 1200 Commercial Street, 
Emporia, Kansas 66801 and Washburn 
University School of Law Library. 
Topeka, Kansas 

Attorney for licensee: Jay Silberg, 

Esq., Shaw, Pittman. Potts and 
Trowbridge, 2300 N Street, NW., 
Washington, DC 20037 

NRC Project Director Jose A. Calvo 

Yankee Atomic Electric Company, 
Docket No. 50-029, Yankee Nuclear 
Power Station, Franklin County, 
Massachusetts 

Date of application for amendment 
June 27,1988 

Description of amendment request 
The proposed amendment permits 
installation of two spare penetrations 
into containment. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards determination exists 
as stated in 10 CFR 50.92(c). A proposed 
amendment to an operati^ license 
involves no significant hazards 
considerations if operation of tlie facility 
in accordance with the proposed 
amendment would not: (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. The licensee's 
analyses contained in the June 27,1988 
letter states the following: 

This proposed addition of new containment 
isolation boundary valves which conform to 
10 CFR 50, Appendix A Criterion 56, does not 
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expose the plant to an increase chance of 
failure of containment integrity. 

The inside containment check valve. WC- 
V>622. and the outside containment, locked 
closed, manual gate valve. WC*V-621, will 
serve as containment isolation valves for one 
penetration into the Vapor Container. The 
inside containment, locked closed, manual 
gate valve, VD-V-1170, and the outside 
containment, locked closed, manual gate 
valve. VD-V-1171, will serve as containment 
Isolation valves for the other penetration into 
the Vapor Container. The addition of these 
valves to Section 3/4 6-12. Sections B and C, 
involves a change that constitutes a 
limitation and control which presently exists 
in the Technical Specifications. The 
containment leakage limiting conditions for 
operation set forth in Section 3.6.12 are 
applicable to all containment barriers listed 
in Table 3.6-1, The addition of four valves to 
be Type C tested in Table 3.6-1 are pieces of 
equipment which shall be subject to existing 
requirements and limitations set forth in the 
current Technical Specifications. 

As such, this proposed change would not: 

1. Involve a significant increase in the 
probability or consequences of an accident 
previously evaluated. The new containment 
penetration designs conform to 10 CFR 50, 
Appendix A, Criterion 50. These penetrations 
will be Type C tested In accordance with 

10 CFR 50, Appendix J requirements. The 
containment leakage limiting condition for 
operation in Technical Specification 3.6.12 
remains unchanged. Any leakage attributed 
to these penotrabona must still fit within 
Technical Specification 3.6.12 limits. 

2. Create the possibility of a new or 
different kind of accident from any 
previously analj^zed. The new containment 
penetrations are identical to existing 
installed equipment Their failure would be 
identical to those previously analyzed, and 
would not create any new or different kind of 
accident 

3. Involve a significant reduction in a 
margin of safety. The new containment 
penetrations do not reduce the margin of 
safety of any Technical Specification. The 
limiting condition for operation of Technical 
Specification 3.ai2 remains unchanged, 
ensuring the present margin of safety is 
maintained. 

Based on the consideration contained 
herein, it is concluded that there is 
reasonable assurance that operation of the 
Yankee plant consistent with the proposed 
Technical Specifications will not endanger 
the health and safety of the public. This 
proposed change has been reviewed by the 
Nuclear Safety Audit and Review Committee. 

The staff has reviewed the licensee's 
analysis and agrees with It. Therefore, 
we conclude that the amendment 
satisfies the three criteria listed in 10 
CFR 50.92. Based on that conclusion the 
staff proposes to make a no significant 
hazards consideration determination. 

Local Public Document Room 
location: Greenfield Community College, 
1 College Drive, Greenfield, 
Massachusetts 01301. 


Attorney for licensee: Thomas Dignan, 
Esquire. Ropes and Gray, 225 Franklin 
Street, Boston, Massachusetts 02110. 

NRC Project Director: Richard H. 
Wessman 

Yankee Atomic Electric Company, 
Docket No. 50-029, Yankee Nuclear 
Power Station, Franklin County, 
Massachusetts 

Dote of application for amendment: 
June 27,1988 

Description of amendment request 
The proposed amendment permits an 
increase in the nitrogen pressure in the 
safety injection accumulator. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards determination exists 
as stated in 10 CFR 50.92(c). A proposed 
amendment to an operating license 
involves no significant hazards 
considerations if operation of the facility 
in accordance with the proposed 
amendment would not: (1) Involve a 
significant increase in the probability or 
consequence of an accident previously 
evaluated: or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 

The licensee's analyses contained in 
the June 27,1988 letter states the 
following: 

The proposed new N* supply pressure to 
the SI accumulator does not expose the plant 
to an Increased chance of failure of either the 
SI System or the N» Supply System. The 
Impact of raising accumulator Ni pressure on 
a Loss of Coolant Accident (LOCA) has been 
analyzed by Yankee. The results of this 
analysis indicate that the increased 
accumulator pressure results in a decrease of 
approximately 20* F in Peak Clad 
Temperature (PCT). The increased presstire is 
well within the design of the system 
components. As such, this proposed change 
would not: 

1. Involve a significant increase in the 
probability or consequences of an accident 
previously evaluated. This change increases 
the operating pressure of the S! accumulator 
in order to adequately monitor the 
operational readiness of the Safety Injection 
Accumulator Nitrogen Supply System. The 
increased operating pressure has a favorable 
impact on the Yankee LOCA analysis 
resulting in a decrease in the calculated peak 
clad temperature. It is also within the design 
capability of system components. 

2. Create the possibility of a new or 
different kind of accident from any 
previously analyzed. This change provides 
for consistent pressure indication of the SI 
accumulator without changing system 
functional operability requirements or 
exceeding component design limitations. 
Therefore, it does not create the possibility of 
a new or different kind of accident. 


3. Involve a significant reduction in a 
maigin of safety. This change in accumulator 
setpoint will increase the margin of safety by 
reducing the PCT in a LOCA event. Normal 
operation of the system with an increased 
accumulator set pressure will also not 
involve a significant reduction in a margin of 
safety. 

Based on the consideration contained 
herein, it is concluded that there is 
reasonable assurance that operation of the 
Yankee plant, consistent with the proposed 
Technical Specifications, will not endianger 
the health and safety of the public. This 
proposed change has been reviewed by the 
Nuclear Safety Audit and Review Committee. 

The stafif has reviewed the licensee's 
analysis and agrees with it. Therefore, 
we conclude that the amendment 
satis fies the three criteria listed in 10 
CFR 50.92. Based on that conclusion the 
staff proposes to make a no significant 
hazards consideration determination. 

Local Public Document Room 
location: Greenfield Community College. 
1 College Drive, Greenfield, 
Massa^usetts 01301. 

Attorney for licensee: Thomas Dignan, 
Esquire, Ropes and Gray. 225 Rranklin 
Street, Boston. Massachusetts 02110. 

NRC Project Director: Richard H. 
Wessman 

Yankee Atomic Electric Company, 
Docket No. 50-029, Yankee Nuclear 
Power Station, Franklin County, 
Massachusetts 

Date of application for amendment: 
June 27.1988 

Description of amendment request 
Piping modifications needed to allow for 
installation of an enhanced liquid 
radwaste system. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards determination exists 
as stated in 10 CFR 50.92(c). A proposed 
amendment to an operati^ license 
involves no significant hazards 
considerations if operation of the facility 
in accordance with the proposed 
amendment would not: (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident fiini 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safely. 

The licensee's analyses contained in 
the June 27,1988 letter states the 
following: 

This proposed addition of new containment 
isolation boundary valves which conform to 
10CFR50. Appendix A. Criterion 56. and 
ECCS header boundary valves does not 
expose the plant to an increased chance of 
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failure of either containment integrity or 
ECCS operability. 

The inside containment check valve. WC- 
V-622, the subject of a separate license 
amendment request, and the outside 
containment motor-operated valves. WC- 
MOV-618 and 619 which replace WC-V-621, 
will serve as containment isolation valves. 
These valves provide isolation boundaries for 
the two-inch WCS return line to the VC. Hie 
addition of these valves to Table 3.6-1, 
Sections C and D. involves a change to tha 
Technical Specifications. The containment 
leakage limiting conditions for operation set 
forth in Section 3.6.1.2 are applicable to all 
containment barriers listed in Table 3.6-1. 

The additional three valves are pieces of 
equipment which shall be subject to existing 
requirements and limitations as set forth in 
the current Technical Specifications. 

WC-MOV-603. 605. and 615 will serve 
as closed, boundary isolation valves 
connected to the ECCS. WC-MOV-603. 
605, and 615 have been added to Section 
4.5.2.b.l and are, therefore, additional 
pieces of equipment which will be 
subject to existing surveillance 
requirements set forth in the Technical 
Specifications. 

The Water Clean-up System (WCS) would 
not be used in the recirculation mode until 
several days after the postulated incident. At 
that time it is expected that the Main Coolant 
System (MCS) would be depressurized and 
bU MCS conditions would stabilized. 

The WCS, once connected to the LPSI 
System, will comprise a closed loop to 
containment, designed to full LPSI System 
pressure. When the WCS is placed into 
service, one LPSI pump and one HPSI pump 
would be in operation. This pumping 
combination will provide approximately 300 
gpm to the MCS. A flow of approximately 20 
gpm is all that is required to the core for 
decay heat removal long term. The WCS will 
require approximately 50 gpm from the 
dischaige off of the operating LPSI pump. In 
this operating configuration, this WCS flow 
would not reduce the flow to the MCS 
significantly. 

As such: 

1. This proposed change would not involve 
a significant increase in the probability or 
consequences of an accident previously 
evaluated. The new containment penetration 
design conforms to 10CFR50. Appendix A. 
Criterion 56. This penetration will be Type C 
tested in accordance with 10CFR50. 

Appendix J requirements. The containment 
leakage lirdting condition for operation in 
Technical Specification 3.6.1.2 remains 
unchanged. Any leakage attributed to this 
penetration must still fit within Technical 
Specification 3.e.l.2 limits. The new 
penetration to the LPSI header is isolated 
with closed motor-operated valves with 
power removed by two breakers in series, 
making the probability of its failure 
insi^iificant. The ECCS subsystem leakage 
limiting condition for operation in Technical 
Specification 3.5.5 remains unchanged, and 
miy leakage by this new penetration roust 
remain within this limit. Operation of the 
WCS will not significantly reduce the flow to 
the MCS during long-term recirculation. 


2. This proposed change would not create 
the possibility of a new or different kind of 
accident from any previously analyzed. The 
new containment penetration and LPSI 
header connections are identical to existing 
installed equipment. Any failures would be 
identical to those previously analyzed, and 
would not create any new or different kind of 
accident 

3. This proposed change would not involve 
a significant reduction in a margin of safety. 
The new containment penetration and LPSI 
header connection do not reduce the margin 
of safety of any Technical Specification. The 
limiting conditions for operation of Technical 
Specifications 3.6.1.2 and 3.5.5 remain 
unchanged, ensuring the present margins of 
safety are maintained. Operation of the WCS 
will not significantly reduce the long-term 
recirculation flow delivered to the MCS. 
maintaining the existing margin of safety. 

Based on the considerations contained 
herein, it is concluded that there is 
reasonable assurance that operation of the 
Yankee plant consistent with the proposed 
Technical Specifications will not endanger 
the health and safety of the public. This 
proposed change has been reviewed by the 
Nuclear Safety Audit and Review Committee. 

The staff has reviewed the licensee's 
analysis and agrees with it. Therefore, 
we conclude that the amendment 
satisfies the three criteria listed in 
10CFR50.92. Based on that conclusion 
the staff proposes to make a no 
significant hazards consideration 
determination. 

Local Public Document Room 
location: Greenfield Community College, 
1 College Drive, Greenfield, 
Massa^usetts 01301. 

Attorney for licensee: Thomas Dignan, 
Esquire, Ropes and Gray, 225 Franklin 
Street Boston, Massachusetts 02110. 

NRC Project Director, Richard H. 
Wessman 

Yankee Atomic Electric Company 
Docket No. 50-029 Yankee Nuclear 
Power Station, Franklin County, 
Massachusetts 

Date of application for amendment: 
June 27,1988 

Description of amendment request: 
The proposed amendment permits 
modifications to nonsafety class 
portions of the neutron shield tank 
cavity leakage collection piping. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards determination exists 
as stated in 10 CFR 50.92(c). A proposed 
amendment to an operating license 
involves no significant hazards 
considerations if operation of the facility 
in accordance with the proposed 
amendment would not: (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 


a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 

The licensee's analyses contained in 
the June 27,1988 letter states the 
following: 

This change is requested to reflect the 
elimination of a containment isolation valve 
and to reflect installation of alternate and 
equivalent Main Coolant Leakage Detection 
System necessitated by piping modification 
in the nonsafety class portion of the neutron 
shield tank telltale drain piping. This change 
also includes revisions in the operability and 
action statements in Specification 3.4.5.1 for 
the Containment Atmosphere Particulate 
Monitoring System to provide consistency in 
system name with the applicable surveillance 
section. As such, this proposed change would 
not: 

1. Involve a significant increase in the 
probability or consequences of an accident 
previously evaluated. This change does not 
alter the function or design basis of any 
safety-related system, structxire. or 
component The changes made to the 
containment boundary will eliminate a 
potential leakage path by removal of a 
containment barrier valve. The design of the 
proposed neutron shield tank telltale drain 
line level switch is equivalent to the existing 
detection systems and has the advantage of 
distinguishing leakage that originates from 
within the reactor cavity region from other 
containment drains. 

2. Create the possibility of a new or 
different kind of accident from any 
previously analyzed. The proposed changes 
do not alter the performance or operating 
design bases of any plant systems, 
components, or structures. 

3. Involve a significant reduction in the 
margin of safety. This proposed change 
eliminates a potential leakage path by 
consolidation of two containment piping 
penetrations to a single isolation barrier, and 
does not alter the allowable containment 
leakage during testing. The proposed change 
will enhance the Leakage Detection System 
capabilities by distinguishing leakage 
originating within the reactor cavity region 
from other containment drains. 

Based on the considerations contained 
herein, there is reasonable assurance that 
operation of the Yankee plant consistent with 
the proposed Technical Specifications will 
not endanger the health and safety of the 
public. This proposed change has been 
reviewed by the Nuclear Safety Audit and 
Review Committee. 

The staff has reviewed the licensee's 
analysis and agrees with it. Therefore, 
we conclude that the amendment 
satisfies the three criteria listed in 10 
CFR 50.92. Based on that conclusion the 
staff proposes to make a no significant 
hazards consideration determination. 

Local Public Document Room 
location: Greenfield Community College, 
1 College Drive, Greenfield, 
Massachusetts 01301. 
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Attorney for licensee: Thomas Dignan, 
Esquire, Ropes and Gray, 225 Franklin 
Street, Boston, Massachusetts 02110. 

NRC Project Director: Richard R 
Wessman 

NOTICE OF ISSUANCE OF 
AMENDMENT TO FACILITY 
OPERATING UCENSE 

During the penod since publication of 
the last biweekly notice, the 
Commission has issued the following 
amendments. The Commission has 
determined for each of these 
amendments that the application 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission's rules and regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission's rules and regulations in 10 
CFR Chapter L which are set forth in the 
license amendment. 

Notice of Consideration of Issuance of 
Amendment to Facility Operating 
License and Proposed No Signifcant 
Hazards Consideration Determination 
and Opportunity for Hearing in 
connection with these actions was 
published in the Federal Register as 
indicated. No request for a hearing or 
petition for leave to intervene was filed 
following this notice. 

Unless otherwise indicated, the 
Commission has determined that these 
amendments satisfy the criteria for 
categorical exclusion in accordance 
with 10 CFR 51.22. Therefore, pursuant 
to 10 CFR 51.22(b), no environmental 
impact statement or environmental 
assessment need be prepared for these 
amendments. If the Commission has 
prepared an environmental assessment 
under the special circumstances 
provision in 10 CFR 51.12(b) and has 
made a determination based on that 
assessment, it is so indicated. 

For further details with respect to the 
action see (1) the applications for 
amendments, (2) the amendments, and 
(3) the Commission's related letters. 
Safety Evaluations and/or 
Environmental Assessments as 
indicated. All of these items are 
available for public insp>ection at the 
Commission's Public Document Room, 
1717 H Street, NW,, Washington, DC, 
and at the local public document rooms 
for the particular facilities involved. A 
copy of items (2) and (3) may be 
obtained upon request addressed to the 
U. S. Nuclear Regulatory Commission, 
Washington, DC 20555, Attention: 
Director, Division of Reactor Projects. 


Arizona Public Service Company, et al., 
Docket No. STN 50-530, Palo Verde 
Nuclear Generating Station, Unit 3, 
Maricopa County, Arizona 

Date of application for amendment* 
March 1.1988 

Brief description of amendment The 
amendment revises Surveillance 
Requirement 4.7.9.b to postpone the first 
inservice visual inspection for all 
inaccessible snubbers until the first 
refueling outage. 

Date of issuance: July 29,1988 

Effective date: July 29,1988 

Amendment No.: 10 

Facility Operating License No. NPF- 
74: Amendment changed the Technical 
Specifications. 

Date of initial notice in Federal 
Register April 6.1988 (53 FR 11364). The 
Commission's related evaluation of the 
amendment is contained in a Safety 
Evaluation dated July 29.1988. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Phoenix Public Library, 
Business and Science Division, 12 East 
McDowell Road. Phoenix, Arizona 85004 

Arizona Public Service Company, et aU 
Docket Nos. STN 50-528, STN 50-529 
and STN 50-530, Palo Verde Nuclear 
Generating Station, Units 1,2 and 3, 
Maricopa County, Arizona 

Date of application for amendments: 
May 9,1988 

Brief description of amendments: The 
amendments revise Technical 
Specification Table 3.6-1 to reduce the 
maximum actuation time of the 
containment isolation valves which 
isolate the containment air radioactivity 
monitor from 12 seconds to 1 second. 

Date of issuance: July 29,1988 

Effective date: July 29,1988 

Amendment Nos: 35, 22.11 

Facility Operating License No. NPF^ 
41, NPF-51 and NPF-74: Amendments 
change the Technical Specifications. 

Date of initial notice in Federal 
Register. June 15,1988 (53 FR 22399). The 
Commission's related evaluation of the 
amendments is contained in a Scdety 
Evaluation dated July 29,1988. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Phoenix Public Library, 
Business and Science Division, 12 East 
McDowell Road, Phoenix, Arizona 85004 


Commonwealth Edison Company, 
Docket Nos. STN 50-454 and STN 50- 
455, Byron Station Unit Nos. 1 and 2, 
Ogle Cotmty, Illinois: Docket Nos. STN 
50-456 and STN 457, Braidwood Station, 
Unit Nos. 1 and 2, Will County, Illinois 

Date of application for amendments: 
January 12,1988 

Brief description of amendments: 
These amendments revise the Technical 
Specifications to allow more accurate 
measurement of lower effluent discharge 
flow rates by installing a three-inch 
diameter bypass around the existing six- 
inch diameter line. 

Date of issuance: August 5.1988 

Effective Date: August 5,1988 

Amendment Nos.: 22 for Byron, 11 for 
Braidwood 

Facility Operating Licenses Nos. NPF- 
37, NPF-66, NPF-72, and NPF-77. 
Amendments revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register March 9,1988 (53 FR 7587). The 
Commission's related evaluation of the 
amendments is contained in a Safety 
Evaluation dated August 5,1988. 

No significant hazards consideration 
comments received: No 

Local Public Document Room 
location: For Byron Station the Rockford 
Public Library. 215 N. Wyman Street, 
Rockford, Illinois 61101; for Braidwood 
Station the Wilmington Township Public 
Library, 201 S. Kankakee Street, 
Wilmington. Illinois 60481. 

Connecticut Yankee Atomic Power 
Company, Docket No. 50-213, Haddam 
Neck Plant, Middlesex County, 
Connecticut 

Date of application for amendment: 
March 9.1987 

Brief description of amendment This 
amendment revises Technical 
Specification 4.12, High Energy Piping 
System, by expanding the augmented 
inservice inspection program to include 
weld locations on steam lines to the 
auxiliary feedwater pumps. 

Date of Issuance: August 9,1988 

Effective date: August 9,1988 

Amendment No.: 106 

Facility Operating License No. DPR- 
61. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register March 25,1987 (52 FR 9565). 
The Commission’s related evaluation of 
this amendment is contained in a Safety 
Evaluation dated August 9,1988. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Russell Library, 123 Broad 
Street, Middletown, Connecticut 06457. 
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Consolidated Edison Company of New 
York, Docket Nos. 504X13 and 50-247, 
Indian Point Nuclear Generating Unit 
Nos. 1 and 2, Westchester County, New 
York 

Date of application for amendment: 
fune 15,1988 

Brief description of amendment The 
amendments revise the Indian Point 1 
and 2 Technical Specifications to delete 
Figures 3.1 and 3.2 from Unit 1 Technical 
Specifications and Figures 6.2.1 and 6.2.2 
from Unit 2 Technical Specifications. 

The removal was submitted in 
accordance with Generic Letter 884)6, 
"Removal of Organization Charts from 
Technical Specification Administrative 
Control Requirements.*’ 

Date of issuance: August 1,1988 
Effective dote: August 1,1988 
Amendment Nos,: 40 and 134 
Facility Operating License No, DPR- 
2$: Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register. June 29,1988 (53 FR 24533). The 
Commission's related evaluation of the 
amendment is contained in a Safety 
Evaluation dated August 1,1988. 

No significant hazards consideration 
comments received: No 
Local Public Document Room 
location: White Plains Public Library, 

100 Marline Avenue. White Plains, New 
York, 10610. 

Detroit Edison Company, Docket No. 50- 
341, Femii-2, Monroe County, Michigan 

Date of application for amendment: 
March 28.1988 

Brief description of amendment: This 
nmendmenl revises the Fermi-2 
Technical Specifications to change 
Footnote in Table 1.2 to include the 
provisions to place the mode switch in 
the Refuel position to facilitate Source 
Range Monitor and Intermediate Range 
Monitor operability testing. 

Date of issuance: August 3,1988 
Effective date: August 3.1988 
Amendment No,: 25 
Facility Operating License No, NPF- 
43, The amendment revises the 
Technical Specifications. 

Date of initial notice in Federal 
Register. June 29.1988 (53 FR 24508). The 
Commission's related evaluation of the 
amendment is contained in a Safety 
Evaluation dated August 3,1988. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Monroe County Library 
System. 3700 South Custer Road. 

Monroe. Michigan 48161. 


Detroit Edison Company, Docket No. 50- 
341, Fenni-2, Monroe County, Michigan 

Date of application for amendment: 
December 2.1986, and October 8.1987. 

Brief description of amendment* The 
amendment modified paragraph 2.E of 
the license to require compliance with 
the amended Physical Security Plan. 

This Plan was amended to conform to 
the requirements of 10 CFR 73.55. 
Consistent with the provisions of 10 CFR 
73.55, search requirements must be 
implemented within 60 days and 
miscellaneous amendments within 180 
days from the effective date of this 
amendment. 

Date of issuance: August 5.1988 

Effective date: August 5.1988 

Amendment No,: 26 

Facility Operating License No. NPF- 
43. The amendment revised the License. 

Date of initial notice in Federal 
Regislen April 6,1988 (53 FR 11368). The 
Commission's related evaluation of the 
amendment is contained in a letter to 
Detroit Edison Company dated August 5, 
1988 and a Safeguards Evaluation 
Report dated Au^t 5.1968. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Monroe County Library 
System, 3700 South Custer Road, 

Monroe, Michigan 48161. 

Detroit Edison Company, Docket No. 50- 
341, Fermi-2, Monroe County, Michigan 

Date of application for amendment: 
January 27,1988 

Brief description of amendment This 
amendment changes the Technical 
Specifications to require that two 
channels for the Containment High 
Range Radiation Monitor be operable 
instead of one channel. 

Date of issuance: August 5,1988 

Effective date: August 5,1988 

Amendment No.: 27 

Facility Operating License No, NPF- 
43. The amendment revises the 
Technical Specifications. 

Date of initial notice in Federal 
Register. June 29,1988 (53 FR 24508). The 
Commission's related evaluation of the 
amendment is contained in a Safety 
Evaluation dated August 5.1988. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Monroe County Library 
System. 3700 South Custer Road. 

Monroe, Michigan 48161. 

Duquesne light Company, Docket Nos. 
50-334 and 50-412, Beaver Valley Power 
Station, Unit Nos. 1 and 2, Shippingport, 
Pennsylvania 

Date of application for amendments: 
January 25,1988 


Brief description of amendments: The 
amendments incorporate changes to 
Sections 3.0 and 4.0 of the units' 
Technical Specifications, as 
recommended in NRCs Generic Letter 
874)9. The amendments clarify the intent 
of Specification 3.0.4,4.0.3 and 4.0.4, 
thus resolving problems related to 
unnecessary restrictions on mode 
change, unnecessary shutdowns caused 
by exceeded surveillance intervals, and 
conflicts between the specifications. 
Date of issuance: August 9,1988 
Effective date: August 9,1988 
Amendment Nos,: 129 and 4 
Facility Operating License Nos, DPR- 
66 and NPF-73, Amendments revised the 
Technical Specifications. 

Date of initial notice in Federal 
Register March 23,1988 (53 FR 9501). 
The Commission's related evaluation of 
the amendments is contained in a Safely 
Evaluation dated August 9,1988. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: B. F. Jones Memorial Library, 
663 Franklin Avenue. Aliquippa, 
Pennsylvania 15001. 

Florida Power Corporation, et al., 

Docket No. 50-302, Crystal River Unit 
No. 3 Nuclear Generating Plant, Citrus 
County, Florida 

Date of application for amendment: 
December 2,1936, as supplemented 
December 1,1987, January 20,1936 and 
April 14,1988. 

Brief description of amendments: The 
amendment modified paragraph 2.D of 
the license to require compliance witii 
the amended Physical Security Plan. 

This Plan was amended to conform to 
the requirements of 10 CFR 73.55. 
Consistent with the provisions of 10 CFR 
73.55, search requirements must be 
implemented within 60 days and 
miscellaneous amendments within 180 
days from the effective date of this 
amendment. 

Dote of issuance: August 1,1988 
Effective date: August 1.1988 
Amendment No,: 107 
Facility Operating License No, DPR- 
72, Amendment revised the License. 

Date of initial notice in Federal 
Register June 29.1988 (53 FR 24509). The 
Commission's related evaluation of the 
amendments is contained in a letter to 
Florida Power Corporation dated August 
1.1988 and a Safeguards Evaluation 
Report dated August 1.1988. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
Location: Crj'stel River Public Library. 

660 NW.. First Avenue, Crystal River, 
Florida 32629 
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Georgia Power Company. Oglethorpe 
Power Corporation. Municipal Electric 
Authority of Georgia. City of Dalton. 
Georgia. Docket No. 50-424. Vogtle 
Electric Generating Plant. Unit 1. Burke 
County, Georgia 

Date of application for amendment: 
February 4.1988 

Brief description of amendment: The 
amendment modified the Technical 
Specifications by deleting the control 
building sump effluent line radiation 
monitor. RE-17646. 

Date of issuance: August 3.1988 
Effective date: August 3,1988 
Amendment No,: 8 
Facility Operating License No, NPF- 
68: Amendment revised the Technical 
Speciflcations. 

Dote of initial notice in Federal 
Register April 20.1988 (53 FR 13016). 

The Commission's related evaluation of 
the amendment is contained in a Safety 
Evaluation dated August 3.1988. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Burke County Library. 412 
Fourth Street, Waynesboro. Georgia 
30830 

GPU Nuclear Corporation, et al.. Docket 
No. 50-219. Oyster Creek Nuclear 
Generating Station, Ocean County, New 
Jersey 

Date of application for amendment 
May 26.1988 

Brief description of amendment The 
amendment changes the Technical 
Specification by revising various areas 
in Section 6 (Administrative Controls) 
for clarity and consistency with GE 
Standard Technical Specification 
(NUREG-0123. Revision 3) insofar as the 
safety review process for new and 
revised procedures, modifications to 
unit structures, systems and components 
and for proposed tests and experiments 
is concerned. The amendment also adds 
a definition to Section 1 of the Technical 
Specifications for substantive changes 
to these activities. 

Date of Issuance: August 10.1988 
Effective date: August 10,1988 
Amendment No,: 125 
Provisional Operating License No, 
DPR-16, Amendment revised the 
Technical Specifications. 

Date of initial notice in Federal 
Register June 29.1988 (53 FR 24512). The 
Commission's related evaluation of this 
amendment is contained in a Safety 
Evaluation dated August 10.1988 
No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Ocean Coimty Library, 
Reference Department. 101 Washington 
Street, Toms River, New Jersey 08753. 


Illinois Power Company, Docket No. 50- 
461, Clinton Power Station, Unit 1, 
DeWitt County Illinois 

Date of application for amendment 
October 30,1987 

Description of amendment request 
The action statements associated with 
the Containment and Reactor Vessel 
Isolation Control System (CRVICS) will 
be changed as previously approved by 
the NRC in Appendix Q of Supplement 8 
of the Clinton Safety Evaluation Report. 

Date of issuance: August 3.1988 

Effective date: August 3,1988 

Amendment No,: 4 

Facility Operating License No, NPF- 
62, The amendment revised the 
Technical Speciflcations. 

Date of initial notice in Federal 
Register. January 27.1988 (53 FR 2318). 
The Conunission's related evaluation of 
the amendment is contained in a Safety 
Evaluation dated August 3.1988. 

Local Public Document Room 
location: The Vespasian Warner Public 
Library, 120 West Johnson Street. 
Clinton, Illinois 61727. 

Illinois Power Company, Docket NO. 50- 
461, Clinton Power Station, Unit 1, 
DeWitt County, Illinois 

Date of application for amendment 
October 30.1987. 

Description of amendment request 
The safety/relief valves low low set 
function setpoint tolerance will be 
lowered to match the value in the design 
specifications and the main steam 
isolation valve-leakage control system 
(MSIV-LCS) instrument channel will be 
allowed to be placed in an inoperable 
status for up to two hours for the 
performance of surveillances provided 
the other channeUs) monitoring that 
parameter are operable. 

Dote of Issuance: August 3.1988 

Effective date: August 3,1988 

Amendment No,: 5 

Facility Operating License No, NPF- 
62: Amendment revised the Technical 
Speciflcations. 

Dote of initial notice in Federal 
Register January 27,1988 (53 FR 2318 
and 53 FR 2320). The Commission's 
related evaluation of the amendment is 
contained in a Safety Evaluation dated 
August 3.1988. 

Loco/ Public Document Room 
location: The Vespasian Warner Public 
Library, 120 West Johnson Street. 
Clinton, Illinois 61727 

Nebraska Public Power District. Docket 
No. 50-288, Cooper Nuclear Station, 
Nemaha County, Nebraska 

Date of amendment request May 3, 
1988 

Brief description of amendment The 
amendment changed the Technical 


Speciflcations to revise the setpoints for 
undervoltage relays. 

Date of issuance: August 3,1988 
Effective date: August 3.1988 
Amendment No.: 124 
Facility Operating License No. DPR- 
46. Amendment revised the Technical 
Speciflcations. 

Date of initial notice in Federal 
Register. June 1,1988 (53 FR 20044). The 
Commission's related evaluation of the 
amendment is contained in a Safety 
Evaluation dated August 3,1988. 

No siginificant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Auburn Public Library. 118 
15th Street, Auburn. Nebraska 68305. 

Pacific Gas and Electric Company, 
Docket Nos. 50-275 and 50-323, Diablo 
Canyon Nuclear Power Plant. Units 1 
and 2, San Luis Obispo County. 
California 

Date of application for amendments: 
May 20.1988. 

Brief description of amendments: The 
amendments revise Section 6. 
Administrative Controls, of the 
Technical Speciflcations by removing 
the organization charts and changing the 
titles of certain management personnel. 
Dote of Issuance: July 25.1988 
Effective date: July 25.1988 
Amendment Nos: 29 & 28 
Facility Operating Licenses Nos. 
DPR-80 and DPR-82: Amendments 
revised the Technical Speciflcations 
Date of initial notice in Federal 
Register. June 2,1988 (53 FR 20199). The 
Commission’s related evaluation of the 
amendments is contained in a Safely 
Evaluation dated July 25,1988. 

No significant hazards consideration 
comments received: No 
Local Public Document Room 
location: California Polytechnic State 
University Library, Government 
Documents and Maps Department, San 
Luis Obispo. California 93407. 

Philadelphia Electric Company, Docket 
No. 50-352, limerick Generating Station. 
Unit 1, Montgomery County, 
Pennsylvania 

Date of application for amendment: 
December 1,1986 and December 7,1987 
Brief description of amendment: This 
amendment modifled paragraph 2.E of 
the license to require compliance with 
the amended Physical Security Plan. 
Date of issuance: August 3,1988 
Effective date: August 3,1988 
Amendment No. 9 

Facility Operating License No. NPF- 
39. This amendment revised the License. 

Date of initial notice in Federal 
Register June 15.1988 (53 FR 22403). The 
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Commission's related evaluation of the 
amendment is contained in a letter to 
Philadelphia Electric Company dated 
August 3.1988 and a Safeguards 
Evaluation Report dated August 3,1988. 

No significant hazards consideration 
comments received: No 
Local Public Document Room 
location: Pottstown Public Library, 500 
High Street, Pottstown, Pennsylvania 
19464. 

Philadelphia Electric Company, Public 
Service Electric and Gas Company 
Delmarva Power and Light Company, 
and Atlantic City Electric Company, 
Docket Nos. 50-277 and 50-278, Poach 
Bottom Atomic Power Station, Unit Nos. 
2 and 3, York County. Pennsylvania 

Date of application for amendments: 
October 19,1987 

Brief description of amendments: 
These amendments increased the 
recorder ranges of the reactor vessel 
water level instrumentation. Changes 
were made to TS Table 3^F to change 
both the fuel zone recorder and the wide 
range recorder upper endpoint to plus 60 
inches. Other changes of an editorial 
nature were also made to Table 3.2.F. 
These changes were related to the 
reactor water level instrumentation 
system in response to Generic Letter 84- 
23 and Item I1.F.2 of NUREG-0737. 

Date of issuance: August 3.1988 
Effective date: August 3.1988 
Amendments Nos. 134 and 137 
Facility Operating License Nos. DPR- 
44 andDPR-56: Amendments revised the 
Technical Specifications. 

Date of initial notice in Federal 
Register December 16.1987 (52 FR 
47790). The Commission's related 
evaluation of the amendments is 
contained in a Safety Evaluation dated 
August 3.1988. 

No significant hazards consideration 
comments received: No 
Loco/ Public Document Room 
location: Government Publications 
Section. State Library of Pennsylvania, 
Education Building. Commonwealth and 
Walnut Streets, Harrisburg, 

Pennsylvania 17126. 

Portland General Electric Company, 
Docket No. 50-344, Trojan Nuclear Plant, 
Columbia County, Oiogon 

Date of application for amendment' 
January 20.1987, as supplemented July 2. 
and October 2,1987, and February 19. 
19aa 

Brief description of amendment The 
amendment revises the surveillance 
requirements for the safety injection 
accumulator isolation valves as related 
|o Trojan Technical Specifications 
Section 3/4.5 "Emergercy Core Cooling 
Systems (ECCS)/* 


Date of issuance: July 14,1988 
Effective date: July 14.1988 
Amendment No.: 148 
Facilities Operating License No. NPF- 
1: Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register October 7,1987 (52 FR 37549). 
The supplemental information provided 
by the October 2,1987 and February 19. 
1983 letters do not alter the action 
noticed In the Federal Register or affect 
the staffs inidal determination of the 
proposed action. The Commission's 
related evaluation of the amendment is 
contained in a Safety Evaluation dated 
July 14.1988. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Portland State University 
Library. 731 SW.. Harrison St. Portland 
Oregon 97207 

NRC Project Director: George W, 
Knighton 

Portland General Electric Company, 
Docket No. 50-344, Trojan Nuclear Plant, 
Columbia County, Oregon 

Date of application for amendment 
March 31.1988 as revised June 27.1988. 

Brief description of amendment The 
amendment deletes the Offsite and 
Facility oiganizalion charts from the 
Technical Specifications. The charts are 
replaced with general organization 
requirements which capture the essence 
of those organizational features depicted 
on the charts necessary for ensuring 
safe plant operation. 

Date of issuance: August 3,1988 
Effective date: August 3.1988 
Amendment No.: 149 
Facilities Operating License No. NPF- 
1: Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: May 18,1988 (53 FR 17791). The 
Commission's related evaluation of the 
amendment is contained in a Safety 
Evaluation dated August 3,1988. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Portland State University 
Library. 731 SW., Harrison St. Portland 
Oregon 97207 

NRC Project Director George W. 
Knighton 

Public Service Company of Colorado. 
Docket No. 50-287. Fort St. Vmln 
Nuclear Generating Station, Flatteville, 
Colorado 

Date of amendment request March 29, 
1988 

Description of amendment request 
The amendment deleted the requirement 
to monitor the temperature of the Dew 


Point Moisture Monitors in Section 4.4 of 
the Technical Specifications. 

Date of issuance: August 5,1988 
Effective date: August 5,1988 
Amendment No.: 61 
Facility Operating License No. DPR- 
34. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register June 29,1988 (53 FR 24514). The 
Commission's related evaluation of the 
amendment is contained in a Safety 
Evaluation dated August 5,1988, 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Greeley Public Library. City 
Complex Building, Greeley. Colorado 

Public Service Company of Colorado, 
Docket No. 50-287, Fort St Vrain 
Nuclear Generating Station, Flatteville, 
Colorado 

Date of amendment request April 20, 
1988 

Description of amendment request 
This change deleted a reference In the 
Technical Specifications to a deleted 
portion of Title 10 of the Code of Federal 
Regulations. 

Date of issuance: August 5,1988 
Effective date: August 5,1988 
Amendment No.: 02 
Facility Operating License No. DPR- 
34. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Regfster. June 29.1988 (53 FR 24515). The 
Commission's related evaluation of the 
amendment is contained in a Safety 
Evaluation dated August 5,1988. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Greeley Public IJbrary. City 
Complex Building, Greeley, Colorado 

Public Service Electric ft Gas Company, 
Docket Nos. 56-272 and 50^11, Salam 
Nuclear Generating Station, Unit Noe. 1 
and 2, Salem County, New Jersey 

Dote of application for amendments: 
July 24,1967 

Brief description of amendments: The 
amendments modifi^ the reactor 
coolant pump breaker position trip logic 
by changing the Technical 
Specifications. This is a result of the 
elimination of the coincident logic (one- 
out-of-four) for the reactor coolant pump 
breaker position reactor trip above P-8. 
Date of issuance: August 8,1988 
Effective dale: For Unit 1. as of the 
next refueling outage, cycle 8, currently 
scheduled for April 1989, For Unit 2, as 
of the next refueling outage, cycle 4, 
currently scheduled for September 193a 
Amendment Nos. 87 and 60 
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Facility Operating License Nos. DPR- 
70 and DPR-75. These amendments 
revised the Technical Specifications. 

Date of initial notice in Federal 
Rcgisten October 7.1987 (52 FR 37553). 
The Commission's related evaluation of 
the amendments is contained in a Safety 
Evaluation dated August 8,1988. 

No significant hazards consideration 
comments received: No 

Local Public Document Room 
location: Salem Free Public Library, 112 
West Broadway, Salem, New Jersey 
08079 

Sacramento Municipal Utility District, 
Docket No. 50-312, Rancho Seco Nuclear 
Generating Station, Sacramento County, 
California 

Date of application for amendment: 
November 8,1985, as supplemented 
December 9,1988. 

Brief description of amendment: The 
amendment adds limiting conditions for 
operation and surveillance requirements 
associated with an automatic shunt trip 
attachment, which was installed in 
response to Generic Letter 83-28. 

Date of issuance: July 14,1988 

Effective Date: Within 30 days of 
issuance. 

Amendment No.: 99 

Facility Operating License No. DPR- 
54: Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register October 22.1986 (51 FR 37520). 
The Commission’s related evaluation of 
the amendment is contained in a Safely 
Evaluation dated July 14,1988. The letter 
of December 9.1988 provided 
supplemental information which did not 
change the initial proposed 
determination of no significant hazards 
consideration. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Sacramento City-County 
Library, 8281 Street, Sacramento. 
California 95814. 

Southern California Edison Company, et 
al.. Docket No. 50-206, San Onofre 
Nuclear Generating Station, Unit No. 1, 
San Diego County, California 

Date of application for amendment 
April 28.1988 

Brief description of amendment The 
amendment requires all three reactor 
coolant pumps to be in operation when 
the reactor trip breakers are closed in 
Mode 3 (hot standby). 

Date of issuance: June 10,1988 

Effective date: This license 
amendment is effective the date of 
issuance and must be fully implemented 
no later than 30 days from date of 
issuance. 


Amendment No.: 103* 

Provisional Operating License No. 
DPR-13. Amendment revised the 
Technical Specifications. 

Date of initial notice in Federal 
Register. April 6,1988 (53 FR 11376). The 
Commission's related evaluation of the 
amendment is contained in a Safety 
Evaluation dated June 10,1988. 

No significant hazards consideration 
comments received: No comments. 

Local Public Document Room 
location: General Library, University of 
California, Post Office Box 19557. Irvine, 
California 92713. 

Tennessee Valley Authority, Dockets 
Nos. 50-259, 50-260 and 50-296, Browns 
Ferry Nuclear Plant, Units 1,2 and 3. 
Limestone County, Alabama 

Date of application for amendments: 
June 13,1988 (TS 244) 

Brief description of amendments: The 
amendments modify Technical 
Specification Table 3.7.A by changing 
the maximum operating time for the 
inboard low pressure coolant injection 
valves from 30 seconds to 40 seconds. 
Date of issuance: August 8,1988 
Effective date: August 8,1988, and 
shall be implemented within 60 days 
Amendments Nos.: 152,148,123 
Facility Operating Licenses Nos. 
DPR-33. DPR-52 and DPR-68: 
Amendments revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register June 29,1988 (53 FR 24517). The 
Commission's related evaluation of the 
amendments is contained in a Safety 
Evaluation dated August 8,1988. 

No significant hazards consideration 
comments received: No 
Local Public Document Room 
location: Athens Public Library. South 
Street, Athens, Alabama 35611. 

Attorney for licensee: General 
Counsel, Tennessee Valley Authority, 
400 West Summit Hill Drive, Ell B33, 
Knoxville, Tennessee 37902. 

NRC Assistant Director: Suzanne 
Black 

Tennessee Valley Authority, Docket 
Nos. 50-327 and 50-328, Sequoyah 
Nuclear Plant, Units 1 and 2, Hamilton 
County, Tennessee 

Date of application for amendments: 
June 13,1988 (TS 88-10) 

Brief description of amendments: The 
amendment modifies the Sequoyah 
(SQN) Units 1 and 2 Technical 
Speciheations (TS) to revise the testing 
requirements for the turbine driven 
auxiliary feedwater pump (TDAFWP). In 
addition, an outdated footnote is being 


'Corrects previously published notice (S3 FR 
24528). 


deleted. The changes are described in 
detail below. 

1. A footnote is being added to Table 

3.3- 5. It will apply to items 2.f, 3.f, 4.f, 5.f. 
6.f. 9.b. lO.a and ll.a. It indicates that 
the provisions of Specification 4.0.4 are 
not applicable for entry into Mode 3 for 
the TDAFWP. 

2. A footnote is being added to 
Surveillance Requirement (SR) 4.7.1.2.b 
to indicate that the provisions of 
Specification 4.0.4 are not applicable for 
entry into Mode 3 for the TDAFWT. 

3. An outdated footnote is being 
deleted from Table 3.3-5, Item 12. and 
Note 10. This footnote identified 
scheduling requirements for a 
modification that is now complete. 

4. The wording of Unit 2 SR 4.7.1.2.b.2 
is revised. The change makes the Unit 2 
SR wording consistent with the Unit 1 
SR and the Westinghouse Standard 
Technical Specifications (STS). 

Date of issuance: August 5,1988 
Effective date: August 5,1988 
Amendment Nos.: 77,68 
Facility Operating Licenses Nos. 
DPR-77 and DPR-79. Amendments 
revised the Technical Specifications. 

Date of initial notice in Federal 
Register. June 29,1988 (53 FR 24519). The 
Commission's related evaluation of the 
amendment is contained in a Safety 
Evaluation dated August 5,1988. 

No significant hazards consideration 
comments received: No 
Local Public Document Room 
location: Chattanooga-Hamilton County 
Library. 1001 Broad Street, Chattanooga. 
Tennessee 37402. 

Toledo Edison Company and The 
Cleveland Electric Illuminating 
Company, Docket No. 50-346, Davis- 
Besse Nuclear Power Station, Unit No. 1. 
Ottaiva County, Ohio 

Date of application for amendment: 
August 7,1987, supplemented March 21 
and May 2,1988. 

Brief description of amendment: The 
amendment revised the Technical 
Specifications (Sections 3/4.3.2, Table 

3.3- 5; and 3/4.6.3, Table 3.6-2) to delete 
Safety Features Actuation System (SFA) 
signals to certain valves on the 
secondary side of the steam generators, 
and delete closure time requirements for 
certain of these valves. 

Date of issuance: August 2.1988 
Effective date: August 2,1988 
Amendment No. 114 
Facility Operating License No. NPF-3. 
Amendment revised the Technical 
Specifications. 

Dote of initial notice in Federal 
Register: January 6,1988 (53 FR 294). The 
licensees’ letters dated March 21 and 
May 2,1988 provided clarifying 
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information and did not change the 
original application. The Commission’s 
related evaluation of the amendment is 
contained in a Safety Evaluation dated 
August 2,1988. 

No significant hazards consideration 
comments received: No 
Local Public Document Room 
location: University of Toledo Library, 
Documents Department. 2801 Bancroft 
Avenue. Toledo. Ohio 43608. 

Toledo Edison Company and The 
Cleveland Electric Illuminating 
Company, Docket No. 50-346, Davis- 
Besse Nuclear Power Station, Unit No. 1, 
Ottawa County, Ohio 

Dote of application for amendment: 
April 22,1988 

Brief description of amendment: The 
amendment deleted organization charts, 
Figures 6.2.1 and 6.2.2. from the 
Technical Specifications and changed 
Sections 6.2.1 and 6.2.2 to compensate 
for deletion of the organization charts. 
Date of issuance: August 2,1988 
Effective date: August 2.1988 
Amendment No, 115 
Facility Operating License No, NPF-3, 
Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: May 18.1988 (53 FR17793). The 
Commission's related evaluation of the 
amendment is contained in a Safety 
Evaluation dated August 2.1988. 

No significant hazards consideration 
comments received: No 
Local Public Document Room 
location: University of Toledo Library, 
Documents Department. 2801 Bancroft 
Avenue, Toledo, Ohio 43606. 

Virginia Electric and Power Company, 
Docket Nos. 50-280 and 50-281, Surry 
Power Station. Unit Nos. 1 and 2, Surry 
County, Virginia. 

Date of application for amendments: 
May 14,1987 

Brief description of amendments: 

These amendments revised Section 4.9, 
Effluent Sampling and Radiation 
Monitoring System" of the Surry Units 1 
and 2 Fechnical Specifications to make 
the reporting level and detection 
capability for 1-131 in water samples 
consistent with NUREG-0472, 

Radiological Effluent Technical 
Specifications for PWRs. Revision 2." 
Date of issuance: August 1,1988 
Effective date: August 1,1988 
Amendment Nos. 122 and 122 
Facility Operating License Nos. DPR- 
^ and DPR^7: Amendments revised the 
Technical Specifications. 

Date of initial notice in Federal 
Register November 4.1987 (53 FR 
42373). The Commission's related 
evaluation of the amendment is 


contained in a Safety Evaluation dated 
August 1,1988. 

No significant hazards consideration 
comments received: No 
Local Public Document Room 
location: Swem Library, College of 
William and Mary, Williamsburg, 
Virginia 23185 

Yankee Atomic Electric Company, 
Docket No. 50-029, Yankee Nuclear 
Power Station, Franklin County, 
Massachusetts 

Date of application for amendment: 
April 4.1988 

Brief description of amendment: The 
amendment makes the battery charger 
surveillance requirements the same for 
all three battery chargers. 

Date of issuance: July 29,1988 
Effective date: As soon as both 
battery No. 3 and battery charger No. 3 
are installed and declared operable. 
Amendment No.: 114 
Facility Operating License No. DPR-3: 
Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register May 18,1988 (53 FR 17797). The 
Commission's related evaluation of the 
amendment is contained In a Safety 
Evaluation dated July 29,1988. 

No significant hazards consideration 
comments received: No 
Local Public Document Room 
location: Greenfield Community College, 
1 College Drive, Greenfield, 
Massachusetts 01301. 

Yankee Atomic Electric Company, 
Docket No. 50-029, Yankee Nuclear 
Power Station, Fr anklin County, 
Massachusetts 

Dote of application for amendment: 
November 25,1986, December 7,1987 
and May 6,1988. 

Brief description of amendment: The 
amendment revised paragraph 2.C(3) of 
the license to require compliance with 
the amended Physical Security Plan. 

Date of issuance: August 5,1988 
Effective date: August 5,1988 
Amendment No,: 115 
Facility Operating License No. DPR-3: 
Amendment revised the license. 

Date of initial notice in Federal 
Register: June 1,1988 (53 FR 20048). The 
Commission's related evaluation of the 
amendment is contained in a letter to 
Yankee Atomic Electric Company, dated 
August 5.1988 and a Safeguards 
Evaluation Report, dated August 5,1988. 

No significant hazards consideration 
comments received: No 
Local Public Document Room 
location: Greenfield Community College. 
1 College Drive, Greenfield. 
Massachusetts 01301. 


NO'nCE OF ISSUANCE OF 
AMENDMENT TO FACILITY 
OPERA'HNG UCENSE AND HNAL 
DETERMINATION OF NO 
SIGNinCANT HAZARDS 
CONSIDERA'HON AND 
OPPORTUNITY FOR HEARING 
(EXIGENT OR EMERGENCY 
CIRCUMSTANCES) 

During the period since publication of 
the last biweekly notice, the 
Commission has issued the following 
amendments. The Commission has 
determined for each of these 
amendments that the application for the 
amendment complies with the standards 
and requirements of the Atomic Energy 
Act of 1954, as amended (the Act), and 
the Commission's rules and regulations. 
The Commission has made appropriate 
findings as required by the Act and the 
Commission’s rules and regulations in 10 
CFR Chapter I, which are set forth in the 
license amendment. 

Because of exigent or emergency 
circumstances associated wi^ the date 
the amendment was needed, there was 
not time for the Commission to publish, 
for public comment before issuance, its 
usual 30-day Notice of Consideration of 
Issuance of Amendment and Proposed 
No Significant Hazards Consideration 
Determination and Opportunity for a 
Hearing. For exigent circumstances, the 
Commission has either issued a Federal 
Register notice providing opportunity for 
public comment or has used local media 
to provide notice to the public in the 
area surrounding a licensee’s facibty of 
the licensee's application and of the 
Commission's proposed determination 
of no significant hazards consideration. 
The Commission has provided a 
reasonable opportunity for the public to 
comment, using its best efforts to make 
available to the public means of 
communication for the public to respond 
quickly, and in the case of telephone 
comments, the comments have been 
recorded or transcribed as appropriate 
and the licensee has been informed of 
the public comments. 

In circumstances where failure to act 
in a timely way would have resulted, for 
example, in derating or shutdown of a 
nuclear power plant or in prevention of 
either resumption of operation or of 
increase in power output up to the 
plant’s licensed power level, the 
Commission may not have had an 
opportunity to provide for public 
comment on its no significant hazards 
determination. In such case, the license 
amendment has been issued without 
opportunity for comment. If there has 
been some time for public comment but 
less than 30 days, the Commission may 
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provide an opportunity for public 
comment. If comments have been 
requested, it is so stated. In either event, 
the State has been consulted by 
telephone whenever possible. 

Under its regulations, the Commission 
may issue and make an amendment 
immediately effective, notwithstanding 
the pendency before it of a request for a 
hearing from any person, in advance of 
the holding and completion of any 
required hearing, where it has 
determined that no significant hazards 
consideration is involved. 

The Commission has applied the 
standards of 10 CFR 50.92 and has made 
a Hnal determination that the 
amendment involves no significant 
hazards consideration. The basis for this 
determination is contained in the 
documents related to this action. 
Accordingly, the amendments have been 
issued and made effective as indicated. 

Unless otherwise indicated, the 
Commission has determined that these 
amendments satisfy the criteria for 
categorical exclusion in accordance 
with 10 CFR 51.22. Therefore, pmsuant 
to 10 CFR 51.22(b), no environmental 
impact statement or environmental 
assessment need be prepared for these 
amendments. If the Commission has 
prepared an environmental assessment 
under the special circumstances 
provision in 10 CFR 51.12(b) and has 
made a determination based on that 
assessment, it is so indicated. 

For further details with respect to the 
action see (1) the application for 
amendment, (2) the amendment to 
Facility Operating License, and (3) the 
Commission's related letter. Safety 
Evaluation and/or Environmental 
Assessment, as indicated. All of these 
items are available for public inspection 
at the Commission's Public Document 
Room, 1717 H Street, NW., Washington, 
DC, and at the local public document 
room for the particular facility involved. 

A copy of items (2) and (3) may be 
obtained upon request addressed to the 
U. S. Nuclear RegiiJatory Commission, 
Washington, DC 20555, Attention: 
Director, Division of Reactor Projects. 

The Commission is also offering an 
opportunity for a hearing with respect to 
the issuance of the amendments. By 
September 23,1988, the licensee may file 
a request for a hearing with respect to 
issuance of the amendment to the 
subject facility operating license and 
any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written petition 
for leave to intervene. Requests for a 
hearing and petitions for leave to 
intervene shall be filed in accordance 
with the Commission's "Rules of 


Practice for Domestic Licensing 
Proceedings" in 10 CFR Part 2. If a 
request for a hearing or petition for 
leave to intervene is filed by the above 
date, the Commission or an Atomic 
Safety and Licensing Board, designated 
by the Commission or by the Chairman 
of the Atomic Safety and Licensing 
Board Panel, will rule on the request 
and/or petition and the Secretary or the 
designated Atomic Safety and Licensing 
Board will issue a notice of hearing or 
an appropriate order. 

As required by 10 CFR 2.714. a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding and how 
that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) the nature of the 
petitioner's right under the Act to be 
made a party to the proceeding; (2) the 
nature and extent of the petitioner's 
property, financial, or other interest in 
the proceeding; and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner's interest. The petition should 
also identify the specific a8pect(s) of the 
subject matter of the proceeding as to 
which petitioner wishes to intervene. 
Any person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to fifteen (15) days prior to the 
first prehearing conference s^eduled in 
the proceeding, but such an amended 
petition must satisfy the specificity 
requirements described above. 

Not later than fifteen (15) days prior to 
the first prehearing conference 
scheduled in the proceeding, a petitioner 
shall file a supplement to the petition to 
intervene which must include a list of 
the contentions which are sought to be 
litigated in the matter, and the bases for 
each contention set forth with 
reasonable specificity. Contentions shall 
be limited to matters within the scope of 
the amendment under consideration. A 
petitioner who fails to file such a 
supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

Since the Commission has made a 
final determination that the amendment 


involves no significant hazards 
consideration, if a hearing is requested, 
it will not stay the effectiveness of the 
amendment. Any hearing held would 
take place while the amendment is in 
effect. 

A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, Attention: 
Docketing and Service Branch, or may 
be delivered to the Commission's Public 
Document Room, 1717 H Street, NW., 
Washington, DC, by the above date. 
Where petitions are filed during the last 
ten (10) days of the notice period, it is 
requested that the petitioner promptly so 
inform the Commission by a toll-free 
telephone call to Western Union at 1- 
(800) 325-6000 (in Missouri l-(800) 342- 
6700). The Western Union operator 
should be given Datagram Identification 
Number 3737 and the following message 
addressed to [Project Director]: 
petitioner’s name and telephone 
number; date petition was mailed: plant 
name; and publication date and page 
number of this Federal Register notice. 

A copy of the petition should also be 
sent to the Office of the General 
Counsel, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
and to the attorney for the licensee. 

Nontimely filings of petitions for leave 
to intervene, amended petitions, 
supplemental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer or the 
Atomic Safety and Licensing Board, that 
the petition and/or request should be 
granted based upon a balancing of the 
factors specified in 10 CFR 2.714(a)(l)(i)- 
(v) and 2.714(d). 

Nebraska Public Power District, Docket 
No. 50-298, Cooper Nuclear Station, 
Nemaha County, Nebraska 

Date of amendment request: July 5. 
1988 

Brief description of amendment: The 
amendment changed the Techiiical 
Specifications to delete the requirement 
to partially stroke the Main Steamline 
Isolation Valves (MSFVs) weekly. 

Date of issuance: August 8,1988 

Effective date: August 8,1988 

Amendment No.: 125 

Facility Operating License No. DPR- 
46 . Amendment revised the Technical 
Specifications. 

Public comments requested as to 
proposed no significant hazards 
consideration: Yes (53 FR 26696 dated 
July 14,1988). That notice provided an 
opportunity to submit comments on the 
Commission's proposed no significant 
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hazards consideration determination. 

No comments have been received. The 
notice also provided for an opporhmity 
to request a hearing by July 29,1988, but 
indicated that if the Commission makes 
a Hnal no significant hazards 
consideration determination any such 
hearing would take place after issuance 
of the amendment. 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated August 8,1988. 

Local Public Document Room 
location: Auburn Public Library, 118 
15th Street, Auburn, Nebraska 68305. 

Southern California Edison Company, et 
al., Docket No. 50-206, San Onofre 
Nuclear Generating Station, Unit No. 1, 
San Diego County, California 

Date of application for amendment 
lune 22,1988, as supplemented July 15, 
19, 21, and 22,1988. 

Brief description of amendment: The 
amendment approves a diesel generator 
rating of 5250 kW plus or minus 5 
percent for both generators until the 
next refueling outage, provided that the 
main journal bearings Nos. 8 and 9 on 
diesel generator No. 1 and main journal 
bearings Nos. 9 and 10 on diesel 
generator No. 2 are inspected prior to 
plant operation and found to be free of 
cracks. The amendment also requires (1) 
journals Nos. 8 through 12 to be 
inspected on both units at the next 
refueling outage and thereafter until the 
long-term issue of crankshaft cracking 
has been resolved, (2) The current type 
AF piston skirts to be replaced with type 
at the next refueling outage, (3) all 
diesel test starts to be slow starts except 
for the one performed at 18-month 
intervals, (4) confirmatory load 
measurements for the largest loads, and 
(5) resolution of the charging pump 
overload issue. The largest rejected load 
is modified from 2611 kW to 3220 kW. 
Date of issuance: July 22,1988 
Effective date: This license 
amendment is effective as of the date of 
issuance and must be fully implemented 
no later than 30 days from the date of 
issuance. 

Amendment No.: 104 
Provisional Operating License No. 
DPR-23. Amendment revised the 
Techni^l Specifications. 

Public comments requested as to 
proposed no significant hazards 
consideration: No. The Commission's 
related evaluation of the amendment, 
finding of emergency circumstances, 
consultation with the State of California, 
and final determination of no significant 
hazards consideration are contained in 
a Safety Evaluation dated July 22,1988. 

Attorneys for licensee: Charles R. 
Kocher, Assistant General Counsel and 


James Beoletto, Esquire, Southern 
California Edison Company. P.O. Box 
800, Rosemead. California 91770. 

Local Public Document Room 
location: General Library, University of 
California. Post Office Box 19557, Irvine. 
California 92713. 

Washington Public Power Supply 
System, et al.. Docket No. 50-397, 
Washington Nuclear Project, No, 2, 
Benton County, Washington 

Date of application for amendment: 
July 25,1988 

Brief description of amendment This 
amendment revises the WNP-2 
Technical Specifications. Tables 3.3.7.5- 
1 Accident Monitoring Instrumentation, 
and 4.3.7.5-1, Accident Monitoring 
Instrumentation Surveillance 
Requirements, to allow the plant to 
operate with the acoustic monitor 
inoperable for safety relief valve MS- 
RV-lB until the next refueling outage or 
until the first forced outage of sufficient 
duration to effect repair prior to that 
next refueling outage. 

Date of issuance: July 27,1988 

Effective date: This license 
amendment is effective as of the date of 
issuance. 

Amendment No.: 61 

Operating License No. NPF-21. 
Amendment revised the Technical 
Specifications. 

Public Comment requested as to 
proposed no significant hazards 
consideration: No. The Commission's 
related evaluation of the amendment, 
finding of emergency circumstances, 
consultation with the State of 
Washington, and final determination of 
no significant hazards consideration are 
contained in a Safety Evaluation dated 
July 27.1988. 

Attorneys for licensee: Nicholas S. 
Reynolds, Esq., Bishop, Cook. Purcell & 
Reynolds, 1400 L Street. NW., 
Washington, DC 20005>3502. 

Local Public Document Room 
location: Richland City Library, Swift 
and Northgate Streets, Richlani 
Washington 99352. 

Dated at Rockville, Maryland, this 18th day 
of August 1986. 

For the Nuclear Regulatory Conunission 
Dennis M. Crutchfield. 

Director, Division of Reactor Projects - III, IV, 
V and Special Projects Office of Nuclear 
Reactor Regulation 

Poc. 88-19086 FUed 8-23-88; 8:45 am) 

BILUNQ CODE 7690-01-0 


[Docket Nos. 50-277, 50-278; 50-352, and 
50-353; License Nos. DPR-44, DPR-56, and 
NPF-39, Construction Permit CPPR-107 EA 
88-04] 

Philadelphia Electric Co.; Order 
Modifying Licenses 

I 

Philadelphia Electric Company (PECo) 
is the holder of Operating License Nos. 
DPR-44 and DPR-56 issued by the 
Nuclear Regulatory Commission (NRC/ 
Commission) on December 14.1973 and 
July 2,1974. The licenses authorize the 
licensee to operate Peach Bottom 
Atomic Power Station, Units 2 and 3, in 
accordance with conditions specified 
therein. Additionally, the licensee is the 
holder of Operating License No. NPF-39 
and Construction Permit CPPR-107 for 
Limerick Generating Station Units 1 & 2 
respectively, issued by the NRC on 
August 8,1985 and June 19,1974. 

II 

On March 31,1987, the NRC issued an 
Order to PECo suspending operation of 
the Peach Bottom reactors after 
validating information received by the 
Commission that control room operators 
had, at times, left the control room 
unattended, and at other times, had 
been observed sleeping while on duty in 
the control room, reading materials not 
directly job related, and/or being 
otherwise inattentive to the obligations 
of their licenses. Further investigation 
revealed that operations management at 
Peach Bottom at the time of the 
shutdown, specifically. Stephen R. 
Roberts, the then Operations Engineer, 
and Drew C. Smith, the then 
Superintentdent of Operations, clearly 
knew of these problems, and the then 
Plant Manager. Richard Fleischmann, 
clearly should have known about these 
problems, yet action was not taken to 
correct this situation. 

In particular, when the Operations 
Engineer was directly notified of the 
problems in December 1986, he took no 
action to correct them. Furthermore, he 
did not notify his supervisor, the 
Superintendent of Operations, until a 
meeting in February 1987, after having 
again been informed of the problems m 
late January 1987. Although the 
Superintendent of Operators, during the 
February 1987 meeting, instructed the 
Operations Engineere to look into the 
problems and report back to him, the 
Operations Engineer did not pursue 
correction of the problems nor did the 
Superintendent of Operations follow up 
with the Operations Engineer 
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concerning this matter. Further, the 
Plant Manager apparently was not 
informed of these problems, and was not 
aggressively involved in monitoring site 
activities so as to otherwise detect such 
conditions. 

UI 

The lack of aggressive actions on the 
part of the then Operations Engineer 
and the then Superintendent of 
Operations to correct the licensed 
operator inaltativenvess problem that 
existed at Peach Bottom raises serious 
questions concerning their abilities to 
supervise licensed activities, and to 
affect appropriate corrective measures 
when such activities are not being 
conducted in accordance with the 
facUity license. Furthermore, given the 
widespread nature of this problem at 
Peach Bottom, and the extended period 
of time during which this condition 
existed, the failure by the then Plant 
Manager to be aware of this condition 
raises serious questions about his ability 
to ensure his subordinates kept him 
informed of serious problems impacting 
plant safety to assure licensed activities 
are effectively managed. Therefore, 
although the Dcensee has removed these 
three individuals from the Peach Bottom 
site. I have determined that public 
health and safety requires that the 
former Operations Engineer, the former 
Superintendent of Operations, and the 
former Plant Manager be prohibited 
from being employed in any responsible 
site supervisory position or in any 
corporate position providing oversight of 
operations, without prior Commission 
approval. Because these individuals 
remain in the employment of PECo it is 
reasonable to assume that they could at 
some time be employed at the Limerick 
Generating Station. Given the nature of 
their failures, 1 have also determined 
that the restrictions outlined should 
apply to Limerick as well as Peach 
Bottom and certain corporate positions. 

IV 

According, in view of the foregoing, 
and pursuant to section 103,161b, 161i, 
161o, and 182 of the Atomic Energy Act 
of 1954, as amended, and the 
Commission's regulations in 10 CFR 
2.204 and 10 CFR Part 50, it is hereby 
ordered that: 

License Nos. DPR-44. DPR-56, NPF- 
39. and Construction Permit No. CPPR- 
107 be modified to provide that Stephen 
R. Roberts (former Operations Engineer 
at Peach Bottom), Drew C. Smith (former 
Superintendent of Operations at Peach 
Bottom), and Richard Fleischmann 
(former Plant Manager at Peach Bottom) 
shall not be employed in a site 
supervisory position responsible for 


controlling 10 CFR Part 50 activies nor 
shall they be employed in any corporate 
operational position, without prior NRC 
approval by the Regional Administrator. 

“Operational Position'* as used here, 
indicates any position directly involved 
with operation of the plant, the direction 
or supervision of NRC licensed 
operators, or independent oversight of 
operators. 

The Regional Administrator, Region I, 
may relax or terminate in writing any of 
the proceeding provisions for good 
cause shown. 

V 

The licensee or any person adversely 
affected by this Order may request a 
hearing within 30 days of the date of this 
Order. A request for hearing should be 
clearly maiiced as a “Request for 
Hearing" and shall be addressed to the 
Diretor, Office of Enforcement, U.S. 
Nuclear Regulatory Commission, ATTN: 
Document Control Desk, Washington, 

DC 20555, with copies to the Assistant 
General Coimsel for Enforcement at the 
same address, the Regional 
Administrator, Region 1, and the NRC 
Resident Inspector, at Peach Bottom 
Atomic Power Station and Limerick 
Generating Station. If a person other 
than the licensee requests a hearing, 
that person shall set forth with 
particularity the manner in which the 
petitioner's interest is adversely ejected 
by this Order and should address the 
criteria set forth in 10 CFR 2.714(d). 

If a hearing is requested, the 
Commission will issue an Order 
designating the time and place of the 
hearing. If a hearing is held, the issue to 
be considered shall be whether this 
Order should be sustained. Upon the 
failure to answer or request a hearing 
within the specified time, this Order 
shall be final without further 
proceedings. 

For The Nuclear Regulatory Commission. 

Dated this 10th day of August 1988. 
fames M. Taylor, 

Deputy Executive Director for Regional 
Operations. 

[FR Doc. 88-19172 Filed 8-23-88; 8:45 am] 
BILUNQ CODE TSSO-OI-M 


OFFICE OF PERSONNEL 
MANAGEMENT 

Request For Approval of SF 2809 
Submitted To 0MB For Clearance 

agency: Office of Personnel 

Management. 

action: Notice. 

summary: In accordance with the 
Paperwork Reduction Act of 1980 (title 


44, U.S. Code, chapter 35), this notice 
announces the continuation of 
information collection from the public. 
SF 2809, the Health Benefits Registration 
Form, is completed by qualified former 
spouses of Federal employees, and by 
annuitants (retirees and survivors) of 
retirement systems, other than the civil 
Service Retirement System or Federal 
Employees' Retirement System, to enroll 
or change enrollment in the Federal 
Employees Health Benefits Program. 
Annual use by former spouses is 
estimated at 600 forms, annual use by 
annuitants of other retirement systems 
is approximately 7,500. The total annual 
burden is 1,350 hours. For copies of this 
proposal, call C. Ronald Trueworthy, 
Agency Clearance Office, on (202) 632- 
7714. 

DATES: Comments on this proposal 
should be received within 10 working 
days from the date of this publication. 
ADDRESSES: Send or deliver comments 
to— 

C. Ronald Tnieworthy, Agency 
Clearance Officer. U.S. Office of 
Personnel Management, 1900 E Street 
NW., Room 6410, Washington. DC 
20415 
and 

Joseph Lackey, Information Desk 
Officer. Office of Information and 
Regulatory Affairs, Office of 
Management and Budget. New 
Executive Office Building NW., Room 
3235, Washington. DC 20503 
FOR FURTHER INFORMATION CONTACT. 
James L. Bryson, (202) 632-5472. 

U.S. Office of Personnel Management. 
Constance Homer, 

Director. 

[FR Doa 88-19045 Filed 8-23-88; 8:45 am) 
BIUJNO CODE •32$-01-U 


POSTAL RATE COMMISSION 

[Docket No. Ae8-6, Order Na 796] 

Laird, Colorado 80739, Lola M. 
Overlease, Petitioner, Order Accepting 
Appeal and Establishing Procedural 
Schedule Under 39 U.S.C. 404(b)(5) 

Before Commissioners: Janet D. Steiger, 
Chairman; Patti Birge Tyson. Vice-Chairman: 
John W. Crutcher. Henry R. Folsom; W.H. 
•Trey” LeBlanc Ul. 

Issued August 18,1986. 

Docket Number, A88-6. 

Name of Affected Post Office: Laird. 
Colorado 80739. 

Name(s) of Petitionerfs): Lola M. 
Overlease. 

Type of Determination: Closing. 
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Date of Filing of Appeal Papers: 
August 12,1988. 

Categories of Issues Apparently 
Raised: 

1. Effect on postal services [39 U.S.C. 
404(b)(2)(C)l. 

Other legal issues may be disclosed 
by the record when it is filed; or, 
conversely, the determination made by 
the Postal Service may be found to 
dispose of one or more of these issues. 

In the interest of expedition, in light of 
the 120-day decision schedule [39 U.S.C. 
404(b){5)J, the Commission reserves the 
right to request of the Postal Service 
memoranda of law on any appropriate 
issue. If requested, such memoranda will 
be due 20 days from the issuance of the 
request; a copy shall be served on the 
petitioner. In a brief or motion to 
dismiss or affirm, the Postal Service may 
incorporate by reference any such 
memoranda previously tiled. 

The Commission orders 

(A) The record in this appeal shall be 
filed on or before August 29,1988. 

(B) The Secretary shall publish this 
Notice and Order and Procedural 
Schedule in the Federal Register. 

By the Commission. 

Cyril J. Pittack, 

Acting Secretary. 

Appendix 

Laird, Colorado 00739 
Docket No. A88-6 
Aug. 12,1980—Filing of Petition 
Aug. 18,1988—^Notice and Order of 
Filing of Appeal 

Sept. 0,1988—Last day for tiling 
petitions to intervene [see 39 CFR 
3001.111(b)J. 

Sept 16.1988—Petitioner's Participant 
Statement or Initial Brief [see 39 CFR 
3001.115 (a) and (b)J. 

Oct 6,1988—Postal Service Answering 
Brief [see 39 CFR 3001.115(c)J. 

Oct. 21,1988—Petitioner's Reply Brief 
should Petitioner choose to tile one 
[see 39 CFR 3001.115(d)]. 

Oct 28,1988—Deadline for motions by 
any party requesting oral argument 
The Commission will schedule oral 
argument only when it is a necessary 
addition to the written filings [see 39 
CFR 3001.116]. 

Dec. 10.1988—Expiration of 120-day 
decisional schedule [see 39 U.S.C. 
404(b)(5)]. 

[FR Doc. 80-19215 Filed 8-23-88; 8:45 am) 
a^ujNQ cooc nis-oi-Hi 


SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 26004; File No. SR-PSE-88-16] 

Self-Regulatory Organizatlona; Notice 
of Filing and Immediate Effectiveness 
of Proposed Rule Change by the 
Pacific Stock Exchange, Inc. Relating 
to Change in PSE Options Charges 

Pursuant to section 19{b)91) of the 
Securities Exchange Act of 1934 ("Act"), 
notice is hereby given that on August 4, 
1988, the Pacitic Stock Exchange, 
Incorporated ("PSE” or "Exchange") 
tiled with the Securities and Exchange 
Commission the proposed rule change 
as described in Items I, II and III below, 
which Items have been prepared by the 
PSE. The Commission is publishing this 
notice to solicit comments on the 
proposed rule change ft-om interested 
persons. 

1. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

On June 20.1988. the PSE filed a 
proposed rule change (File No. SR-PSE- 
88-11) to change its existing schedule of 
rates and charges in Equities, Options, 
and Post Cashiering/Clearing 
operations. The proposed rule change 
became effective upon filing pursuant to 
section 19(b)(3)(A) of the Act.* 

The PSE is proposing to amend two 
charges in Options operations that were 
tiled as part of SR-PSE-88-11. First, the 
proposal would amend the Stock 
Execution Fee. SR-PSE-68-11 provided 
for a Stock Execution Fee of $.001 per 
share, to a maximum of $50 per trade. 
This amendment proposes to replace 
that fee with a monthly flat fee of $1,000 
for each member firm engaged in agency 
execution services. 

Second, the proposed rule change 
amends the Independent Broker Fee. 
SR-PSE-8&-11 provided for a Floor 
Broker Fee of $.02 per contract side. This 
amendment proposes to replace the 
Floor Broker Fee with an Independent 
Broker Fee. The same charge of 102 per 
contract side will be imposed on 
Independent brokers only. 

n. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for the Proposed Rule 
Change 

In its tiling with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change. 
The text of these statements may be 
examined at the places specified in Item 


* See Securities Exchange Act Release No. 25927. 
July 20.1988, 53 FR 28305. 


rV below. The self-regulatory 
organization has prepared summaries, 
set forth in Sections (A). (B). and (C) 
below, of the most significant aspects of 
such statements. 

A. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for the Proposed Rule 
Change 

Stock Execution Fee 

This fee was described in SR-PSE-B8- 
11 as follows: 

"Slock Execution Fee—^A charge on 
Stock executions of $.001 (Vio cent) per 
share is proposed. The charge for block 
trades of 50,000 or more shares would be 
capped at $50.00. Trades executed on 
the PSE would be exempt from this 
charge." 

The proposed amendment to the stock 
execution fee is a flat $1,000 monthly 
charge to firms that offer an agency 
stock execution service. Total revenue 
per month to the Exchange is expected 
to be $12,000, approximately the same as 
generated by the current fee. 

The PSE currently receives no revenue 
from stock trades originating on its 
options floors, but executed away from 
its equities floors. Based on a survey 
conducted earlier this year, these types 
of equities trades account for 
approximately 80% of all equities trades 
originated on the options floor, or 
between 4 and 6 million shares per 
week. Firms that provide stock 
execution services utilize the facilities of 
the PSE, but are not charged fees that 
cover the associated costs to the PSE. 

The Options Committee, which was 
established for the purpose of reviewing 
the fee structure of Options operations, 
(and which is described in SR-PSE-68- 
11), continued to review the stock 
execution fee subsequent to the tiling of 
SR-PSE-86-11 with the SEC. In addition, 
the PSE held meetings between Board 
members and PSE staff to review the 
substance of the fee. The Options 
Committee, which had extensive input 
from floor members in its review of the 
fees, preferred a different and simpler 
method of assessing the fee to obtain the 
same objective, and recommended this 
amendment. 

Independent Broker Fee 

The PSE wishes to amend the fee 
previously proposed to SR-PSE-68-11 so 
that the Floor Broker Fee of $.02 per 
contract side would be imposed on 
Independnet brokers only. 

The Floor Broker Fee was described 
in SR-PSE-88-11 as follows: "Floor 
Broker Fee: It is proposed to implement 
a $.02 per contract side charge on all 
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floor broker executions, where the 
executing broker is not an employee or a 
member of the firm originating the 
order.** 

At the time of filing SR-PSE-88-11. 
this charge was intended to be imposed 
on two types of floor brokers: 
Institutional brokers, and Independent 
floor brokers. There were, however, 
distinct and separate reasons for 
imposing the charge on the two types of 
floor brokers. 

Independent floor brokers are 
individual members who are not 
affiliated with any member firm, and 
who conduct a majority of their business 
as a floor broker. The Independent 
brokers pay only their membership dues 
to the PSE. No other charges are 
imposed on them, yet they are provided 
with services by the PSE. PSE reasoned 
that, since these brokers pay only the 
minimum charges, a $.02 per contract 
side charge would reflect a more 
equitable consideration for the services 
utilized by them. 

Institutional floor brokers are floor 
brokers that do retail, correspondence 
retail, and institutional business. 
Although these brokers currently pay 
more charges than the Independent floor 
brokers, they receive significantly more 
service for the PSE. The PSE believed 
that the $.02 contract side charge would 
more accurately reflect the adcfitional 
services provided to the Institutional 
floor brokers. 

As a result of continued discussions 
between the Options Committee, Board 
members, and PSE staff, and the fact 
that there are distinct differences 
between the two types of floor brokers, 
and distinct reasons for charging the fee, 
the PSE decided that it was better to 
separate the charges. The PSE has not 
yet decided whether it will seek SEC 
approval of the Institutional broker fee. 
Review of this fee is continuing, with the 
Options Committee meeting frequently 
to assess the changes that are being 
made. In the event the Exchange decides 
to impose an Institutional broker fee, it 
must seek prior approval from the SEC. 

In summary, the Floor Broker Fee 
would be amended so that it would be 
imposed on Independent floor brokers 
only. It would be called the Independent 
Broker Fee. 

The PSE believes these amendments 
will result in a fairer and more equitable 
allocation of fees. The Exchange 
believes the proposed amendments are 
consistent with Section 6(b)(4) of the 
Act in that they provide an equitable 
allocation of reasonable dues, fees, and 
other charges among the members using 
the facilities of the KE. In addition, the 
PSE believes the proposed amendments 
are consistent with section 6(b)(5) of the 


Act because they should enable the PSE 
to enhance its ability to facilitate 
transactions. 

(B) Self-Regulatory Organization *s 
Statement on Burden on Competition 

PSE does not believe that the 
proposed amendments impose a burden 
on competition. 

(C) Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received from 
Members, Participants or Others 

The proposed amendments are the 
result of recommendations of Board and 
Options members following their review 
of the substance of the fees. 

in. Commission Findings and Timing for 
Commission Action 

The foregoing rule change has become 
effective pursuant to section 19(b)(3)(A) 
of the Act and subparagraph (e) of Rule 
19b-4 thereunder because it establishes 
a due, fee, or other charge imposed by 
the Exchange. At any time within 60 
days of the filing of such proposed rule 
change, the Commission may summarily 
abrogate such rule change if it appears 
to the Commission that such action is 
necessary or appropriate in the public 
interest, for the protection of investors, 
or otherwise in furtherance of the 
purposes of the Act. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary. Securities and Exchange 
Commission, 450 Fifth Street NW.. 
Washington. DC 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission and all written 
communications relating to the proposed 
rule change between the Commission 
and any persons, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying in the 
Commission*s Public Reference Section 
450 Fifth Street NW., Washington, DC 
20549. Copies of such filing will also be 
available for inspection and copying at 
the principal office of the PSE, All 
submissions should refer to File No. SR- 
PSB-88-16 and shmild be submitted by 
September 14.1988. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 


Dated: August 17,1988. 

Shirley E. Hollis, 

Assistant Secretary. 

(FR Doc. 88->19159 Filed 8-23-88; 8:45 am) 
WLUNQ CODE MIO-OI-M 


[Releasa No. 35-24699] 

Filings Under the Public Utility Holding 
Company Act of 1935 (**Act**) 

August 18.1988 

Notice is hereby given that the 
following filingis) has/have been made 
with the Commission pursuant to 
provisions of the Act and rules 
promulgated thereunder. All interested 
persons are referred to the 
application(s) and/or declaration(s) for 
complete statements of the proposed 
transaction(8) summarized below. The 
application(8) and/or declaration(8) and 
any amendment(8) thereto is/are 
available for public inspection through 
the Commis8ion*8 Office of Public 
Reference. 

Interested persons wishing to 
comment or request a hearing on the 
application(8) and/or declaration(s) 
should submit their views in writing by 
September 12.1988 to the Secretary. 
Securities and Exchange Commission, 
Washington, DC 20549. and serve a copy 
on the relevent applicant(s) and/or 
declarant(8) at the addressees) specified 
below. Proof of service (by affidavit or, 
in care of an attorney at law, by 
certificate) should be filed with the 
request. Any request for hearing shall 
identify specifically the issues of fact or 
law that are disputed. A person who so 
requests will be notified of any hearing, 
if ordered, and will receive a copy of 
any notice or order issued in the matter. 
After said date, the application(s) and/ 
or declaration(8) as filed or as amended, 
may be granted and/or permitted to 
become effective. 

Columbia Gas System, Inc., et al. (70- 
7106) 

The Columbia Gas System, Inc. 
(“Columbia**). 20 Montchanin Road, 
Wilmington, Delaware 19807, a 
registered holding company, and its 
subsidiary company, Columbia Gas 
Transmission Corporation 
(“Transmission"), 1700 MaCorkle 
Avenue SE„ Charleston, West Virginia 
25314, have filed a post-effective 
amendment to their application- 
declaration, as amended, pursuant to 
sections 6(a). 7. 9(a). 10 and 12(b) of the 
Act and Rule 45 thereunder. 

By prior orders in this proceeding, 
dated June 7.1985 (HCAR No. 23724). 
August 30,1985 (HCAR No. 23813). 
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December 24,1986 (HCAR No. 24279). 
and September 25,1987 (HCAR No. 
24466), Transmission was authorized (1) 
to finance its gas inventory through 
April 30.1989 through the issuance to 
Columbia of up to $400 million pursuant 
to a secured note ("Inventory Facility"); 
(2) to issue and sell to Columbia, 
through December 31,1988, up to $350 
million of two series of first mortgage 
bonds (Series A and long-term Series D 
("Bond Program"); (3) to engage through 
December 31,1988 in a prepayment 
program of its installment notes held by 
Columbia ("Prepayment Program"), and; 
(4) to sell interests in the proceeds of 
production of up to $350 million from 
certain proved reserves to a syndicate of 
commercial banks ("Loan Facility"). 

Transmission now proposes to 
terminate the Loan Facility and to 
continue the Inventory Facility through 
AprU 30.1990. Under the Inventory 
Facility, Columbia will lend and 
Transmission will borrow, from time to 
time, up to $400 million pursuant to an 
Inventory Financing /\greement and a 
Security Agreement, each dated June 19, 
1985, as amended. 

Pursuant to its Bond Program, 
Transmission also proposes to issue and 
sell, and Columbia proposes to acquire, 
two series of first mortgage bonds 
("Mortgage Bonds") aggregating up fo 
$450 million through December 31,1909. 
The initial sale of up to $450 million of 
bonds will be the Series A Bonds, and 
subsequently a portion will be 
converted to long-term Series E Bonds. 
The mix of Series A and Series E Bonds 
will be based on the nature of 
Transmission's needs, but in no event 
will the aggregate exceed $450 million 
outstanding at any one time. 

T^e Mortg^e Bonds will bear interest 
which is equivalent to the last long-term 
debt issuance by Columbia preceding 
the issuance of the Mortgate Bonds. 
Interest will be paid quarterly for the 
Serie A Bonds and semi-annually for the 
Series E Bonds. The Series A Bonds will 
be repaid no later than December 31, 
1939. The Series E Bonds will be dated 
the date of their issuance, and be repaid 
in equal annual installments not to 
exceed 25 years. The Mortgage Bonds 
will be secured by a perfected first 
security interest in all of Transmission’s 
property with certain limited exceptions, 
and subject to certain permitted 
encumbrances. 

Transmission also proposes to 
continue its Perpayment Program 
through December 31,1989. Certain 
installment promissory notes authorized 
to be issed by Transmission to Columbia 
(HCAR No. 23488, November 6 , 1984) 
may be prepaid to Columbia by 
Transmission, and will be those bearing 


the highest interest rate outstanding at 
the time of each prepayment. Interest on 
such indebtedness will cease upon 
prepayment and recommence upon 
reinstatement. As such funds are 
thereafter required for capital 
expenditures and other corporate 
purposes it is proposed that advances be 
made on open account to Transmission 
by Columbia in such aggregate amounts 
not to exceed the amount of long-term 
indebtendness previously prepaid. The 
open account advances will bear 
interest at the same rate or rates as 
borne by the equivalent principal 
amounts of long-term indebtedness 
previously prepaid by Transmission, but 
from the lowest rate payable on the 
indebtedness prepaid to the highest 
rate. 

Eastern Utilities Associates, el ai, (70- 
7287) 

Eastern Utilities Associates ("EUA"), 
P.O. Box 2333, Boston. Massachusetts 
02107, a registered holding company, 
and EUA Cogenex Corporation ("EUA 
Cogenex"). P.O. Box 2333. Boston, 
Massachusetts 02107, its wholly owned 
subsidiary, have filed a post-effective 
amendment to EUA's application- 
declaration pursuant to sections 6(a), 7, 
9(a), 10 and 12 and 13 of the Act and 
rules 45(a), 87,90 and 91 thereunder. 

By order dated April 26.1988 (HCAR 
No. 24628) ("April 1988 Order"), EUA 
was authorized to make capital 
contributions and/or short-term loans to 
EUA Cogenex In an aggregate amount 
not to exceed $15 million and to effect 
short-term borrowings not to exceed 
$13.5 million under its existing credit 
lines to fund such loans and/or capital 
contributions and EUA Cogenex was 
authorized to effect short-term 
borrowings from lending institutions 
under EUA's existing credit lines in an 
amount not to exceed $15 

million. 

EUA proposes and requests 
authorization to guaranty the obligations 
of EUA Cogenex with respect to short¬ 
term borrowings effected by EUA 
Cogenex under EUA's existing credit 
lines in accordance with the April 1988 
Order. EUA also proposes and requests 
authorization to guaranty obligations of 
EUA Cogenex incurred in connection 
with financing and refinancing the 
machinery and equipment which EUA 
Cogenex uses to provide energy services 
to customers. 

Eastern Utilities Associates, et ai, (70- 
7486) 

Eastern Utilities Associates ("EUA"), 
P.O. Box 2333, Boston, Massachusetts 
02017, a registered holding company, 
and its wholly ov/ned electric utility 


subsidiary. EUA Power Corporation 
("EUA Power"), One Eagle Square, P.O. 
Box 709, Concori New Hampshire 
03002-0709 have filed a post-effective 
amendment to their application- 
declaration pursuant to sections 6(a]. 
6(b], 7. 9(a). 10 and 12(c] of the Act and 
rules 42. 43 and 50(a)(5) promulgated 
thereunder. 

By Memorandum Opinion and Order 
dated May 12.1988 (HCAR No. 24641) 
EUA Power was authorized, in relevant 
part, through May 14,1989, to (a) 
exchange up to $180 million of 17-*/2% 
Series A Secured Notes for up to $100 
million of 17-V2% Series B Secured 
Notes ("Series B Notes") and up to 
180.000 Contingent Interest Certificates, 
and (b) issue 17-V2% Series C Notes 
("Series C Notes") to Series B and Series 
C Noteholders in lieu of cash interest 
payments on the Series B and Series C 
Notes for May 15.1988 and November 
15,1988. 

As of July 13.1988, $174,650,000 
principal amount of Series A Notes has 
been exchanged for Series B Notes and 
CICs representing 97% of the $180 
million principal amount of Series A 
Notes outstanding at May 12,1988. In 
order to obtain the participation of 
several Series A Noteholders in the 
exchange transaction, EUA and EUA 
Power entered into an agreement 
("Agreement"), subject to Commission 
authorization, to be put into effect no 
later than November 16,1988, with each 
exebangiug Series A Noteholder and 
each subsequent holder of a Series B 
Note, a Series C Note or a CIC. 

EUA and EUA Power now seek 
authorization to effectuate the terms and 
conditions of the Agreement, which are 
as follows: with respect to (1) any 
voluntary sale by EUA Power of all or 
any portion of its ownership interest in 
the Seabrook Nuclear Power Project 
("Seabrook") * Unit No. 1, as specified, 
or (2) any sale by EUA of all or any 
portion of its equity investment in EUA 
Power, no such proposed sale or 
disposition shall be consummated 
without (a) 30 days notice to the 
registered holders of Series B Notes, of 
Series C Notes, and of CICs, and (b) the 
written consent of (i) the holders of at 
least 90% in aggregate principal amount 
of Series B Notes and Series C Notes 
outstanding and (ii) the holders of QCs 
representing at least 90% of the 
aggregate number of Coupons 
represented by all CICs at the time 
outstanding. Additionally. EUA Power's 


* Seabrook b a nurJear-bieled electric generating 
plant located In Seabrook. New Hampshire, 
consisting of two nuclear reactors (‘Unit No, 1*' and 
"Unit No. 2"). 
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failure to pay within 30 days after it is 
due. its share of Seabrook costs shall 
have the effect of a default under EUA 
Power's Indenture of Mortgage dated as 
of November 15.1988 as supplemented 
and modified (“Indenture”). 

For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

Shirley E. Hollis, 

Assistant Secretary, 

[FR Doc. 88-10160 Filed 8-23-88; 8:45 am] 
BILUNG CODE MlO-OI-li 


(Release Na 34-26006; File No. SR-PHU(- 
88-261 

Self-Regulatory Organizations; Filing 
of Proposed Rule Change by the 
Philadelphia Stock Exchange, Inc. 
Relating to the Size of the Unit of 
Trading of British Pound Foreign 
Currency Options Contracts 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 (“Act”), 
15 U.S.C. 788(b)(1), notice is hereby 
given that on August 12,1988 the 
Philadelphia Stock Exchange, Inc. Hied 
with the Securities and Exchange 
Commission the proposed rule change 
as described in Items I. II and III below, 
which Items have been prepared by the 
self-regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 

I. Self-Regulatory Organization's 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The Philadelphia Stock Exchange, Inc. 
(“PHLX” or “Exchange”) proposes to 
increase the imit of trading respecting 
British pound foreign currency options 
contracts listed and eligible for trading 
on the PHLX from 12,500 pounds to 
31,250 pounds pursuant to PHLX Rules 
1013 (Unit of Trading) and 1012(c) 
(Series of Options Open for Trading).* 

II. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of, 
and statutory basis for. the proposed 
rule change and discussed any 
comments it received on the proposed 


' PHLX Rules 1013 states that the unit of trading 
in each series of options dealt in on the Exchange 
shall be the unit of trading established for that 
series by the rules of the Options Clearing 
Corporation l*‘OCC’). Art. XV. Sec. 1(g) of the OCC 
By-Laws states that the unit of trading of foreign 
currency options is to be specified by the exchange 
on which such options are traded. 


rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. The 
self-regulatory organization has 
prepared summaries, set forth in 
sections (A). (B), and (C) below, of the 
most sigi^cant aspects of such 
statements. 

A, Self-Regulatory Organization's 
Statement of the Purpose of and 
Statutory Basis for, the Proposed Rule 
Change 

The purpose of the proposed rule 
change is to increase the size of the unit 
of trading of British pound foreign 
currency options contracts from 12,500 
to 31,250 pounds. Since the initiation of 
trading of British pound options in 
December 1982, a number of market 
participants and the PHLX Upstairs 
Advisory Committee have maintained 
that the unit of trading of the British 
pound options contracts was too small. 
Recently, these concerns have been 
renewed, prompted by the change in 
size of the Chicago Mercantile 
Exchange's (“CME”) British pound 
futures contract from 25,000 pounds to 
62,500 pounds. 

Since the initiation of trading in PHLX 
foreign currency options, the Exchange 
has endeavored to maintain units of 
trading in its foreign currency options 
contracts at one half the size of the 
corresponding futures contracts traded 
on the CME and the Philadelphia Board 
of Trade (“PBOT’). The PHLX proposes 
to maintain the half-size ratio 
relationship between its British pound 
options contract and the British pound 
futures contracts traded on the CME and 
the PBOT. In doing so. the PHLX hopes 
to maintain and e^ance liquidity in its 
foreign currency options market by 
facilitating arbitrage, spread and other 
hedging opportunities between the 
foreign currency options, futures and 
inter-bank markets. Currently, the 
British pound options contract is the 
smallest PHLX options contract, as 
measured by the dollar amount of the 
underlying foreign currency. The 
increase in the size of the unit of trading 
in the British pound contract will bring it 
into a doUar range comparable to other 
foreign currency options contracts 
traded on the PHLX. In this regard, a 
British pound foreign currency options 
contract of 31,250 pounds, at current 
exchange rates, represents a dollar 
value of $53,171.87 U.S., whereas the 
comparable ECU contract dollar value, 
for example, is $68,800.00 U.S.. the 
Japanese yen contract dollar value is 
$46,706.25 U.S., the Canadian dollar 
contract value is $41,485.00 U.S., and the 
Australian dollar contract value is 
$40,160.00 U.S. 


Pursuant to PHLX Rule 1012(a)(ii) the 
Exchange proposes to initiate trading 
and open British pound foreign currency 
options series with imits of trading of 
31,250 British pounds in puts and calls 
with both American and European style 
expirations commencing on September 
18,1988. In order to prevent investor 
confusion, the PHLX proposes not to 
continue to add British pound foreign 
currency options series with units of 
trading of 12,5(X) pounds after the 
September 1988 expiration. The PHLX 
proposes to continue to trade open and 
outstanding British pound foreign 
currency options series with units of 
trading of 12,500 pounds until their 
expiration in June 1989. 

The PHLX believes the proposed rule 
change is consistent with Section 6(b)(5) 
of the Act in that it is designed to 
facilitate transactions in British pound 
foreign currency options contracts. 

B. Self-Regulatory Organization's 
Statement on Burden on Competition 

The PHLX does not believe that the 
proposed rule change will impose any 
inappropriate burden on competition. 

C. Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received from 
Members, Participants, or Others 

No written comments were either 
solicited or received. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it Bnds such 
longer period to be appropriate and 
publishes its reasons for so finding or (ii) 
as to which the self-regulatory 
organization consents, the Commission 
will: 

(a) By order approve such proposed 
rule change, or 

(b) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 

rv. Solicitation of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street NW., 
Washington, DC 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
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with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying in the 
Commission's Public Reference Section, 
450 Fifth Street NW., Washington. DC. 
Copies of such filing will also be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 
All submissions should refer to the file 
number in the caption above and should 
be submitted within 21 days after the 
date of this publication. 

For the Commission, by the Division 
of Market Regulation, pursuant to 
delegated authority.* 

Dated: August 18,1988. 

Shirley E. Hollio, 

Assistant Secretary, 

[FR Doc. 85-19214 Filed 8-23-^ 8:45 am) 
eiLUNQ coo€ eoia-oi-M 


SMALL BUSINESS ADMINISTRATION 

Region IX Advisory Council, Phoenix, 
AZ; Public Meeting 

The U.S. Small Business 
Administration Region IX Advisory 
Council, located in the geographical area 
of Phoenix, will hold a public meeting at 
10:00 a.m. on Tuesday. September 20, 
1988, at the SBA Phoenix District Office, 
First Floor Conference Room, 2005 N. 
Central Avenue, Phoenix. Arizona, to 
discuss such matters as may be 
presented by members, staff of the U.S. 
Small Business Administration, or 
others present. 

For further information, write or call 
James P. Guyer, District Director, U.S. 
Small Business Administration. 2005 N. 
Central Avenue, Fifth Floor, Phoenix, 
Arizona. 85004, (602) 2G1-3732. 
lean M Nowak. 

director. Office of Advisory Counci is, 

August 18.1988. 

(FR Doc. 88-19169 Filed 8-23-68; 8:45 am] 
BILUflQ CODE tOaS-OI-M 


Region X Advisory Council, Spokane, 
WA; Public Meeting 

The U.S. Small Business 
Administration Region X Advisory 
Council, located in the geographical area 
of Spokane, will hold a public meeting at 
9:30 a.m. on Thursday, September 22, 
1988, at the U.S. Courthouse Building, 
Room 485, West 920 Riverside Avenue, 


* 17 CFR 200.30-3(a)(12) (1986). 


Spokane, Washington to discuss such 
matters as may be presented by 
members, staff of the U.S. Small 
Business Administration, or others 
present. 

For further information, write or call 
Robert D. Wiebe, District Director, U.S. 
Small Business Administration, Room 
651, U.S. Courthouse Building, Post 
Office Box 2167, Spokane. Washington, 
99210, (509) 456-3781. 

Jean M. Nowak, 

Director, Office of Advisory CouncUs, 
August 18,1988. 

[FR Doc. 88-19170 Filed 8-23-88; 8:45 am) 

BILUNQ CODE tO^S-OI-M 


DEPARTMENT OF STATE 

[Public Notice CM-8/12091 

Shipping Coordinating Committee; 
Meeting 

The Shipping Coordinating Committee 
(SHC) will conduct an open meeting at 
10:00 a.m. on October 13.1988 in Room 
1205, U.S. Department of State, 2201 C 
Street NW.. Washington, DC 20520. 

The purpose of the meeting is to 
discuss preparations for the Review 
Conference on the United Nations 
Convention on a Code of Conduct for 
Liner Conferences, which is scheduled 
for October 31-Noveraber 18.1988 in 
Geneva. Article 52 of the Code calls for 
a Review Conference to be convened for 
five years from the date the Convention 
comes into force to examine 
implementation of the Code and to 
consider amendments. 

In particular, the SHC will review 
development of U.S. positions 
concerning, inter alia, the following 
issues: 

—Voting Rights for Nonsignatories 
—^The Effects of Containerization on 

Code Provisions 
—Scope of the Convention 
—^Reservations to the Convention 
—Implementation 
—Regulation of Non-Conference 

Shipping 

Members of the public may attend up 
to the seating capacity of the room. 
Interested persons may seek information 
by contacting Mr. Peter R. Keller or 
Stephen M. Miller, Office of Maritime 
and Land Transport, Department of 
State. Washington, DC 20420. tel: (202) 
647-6961. 

Date: August 10.1988. 

Peter R. Keller, 

Secretary, Shipping Coordinating Committee, 
(FR Doc. 88-19138 Filed 8-23-88; 8:45 am) 
BILUNQ CODE 4710-07-M 


[Public Notice CM-811208 

Shipping Coordinating Committee; 
Subcommittee on Safety of Life at Sea, 
Working Group on Stability and Load 
Lines and on Fishing Vessels Safety; 
Meeting 

The Working Group on Stability and 
Load Lines and on Fishing Vessels 
Safety of the Subcommittee on Safety of 
Life at Sea (SOLAS) will conduct an 
open meeting on September 9,1988 at 
9:00 a,m. in Room 1103 at Coast Guard 
Headquarter, 2100 Second Street SW., 
Washington. DC. Members of the public 
may attend this meeting up to the 
seating capacity of the room. 

The purpose of this Working Group 
meeting is to discuss the results and 
activities of the 33rd Session of the 
International Maritime Organization 
(IMO) Subcommittee on Stability and 
Load Lines and on Fishing Vessels 
Safety (SLF), held July 4 to 8,1988, and 
to prepare for the 34th Session of IMO 
SLF, w^hich is scheduled for July 3 to 7, 
1989. Items of discussion will include the 
following: Subdivision and damage 
stability of dry cargo ships, including 
Ro-Ro ships; intact stability; subdivision 
and stability requirements for MODUs; 
flooding protection and residual stability 
standards for passenger ships: survival 
capabilities of ships carrying chemicals 
and liquefied gases in bulk; loan lines 
and stability for timber deck cargo 
ships: basic principles for future 
revisions to the 1966 Load Line 
Convention; safety of fishing vessels, 
including discussions on external forces 
caused by fishing gear and development 
of protocol to the 1977 Torremolinos 
Convention; the Work Program of SLF 
34; and review of reporting requirements 
on Codes and Assembly resolutions 
related to the work of the Subcommittee. 

For further information contact Mr. 
Spencer or Mr. Cojeen at (202) 267-2988. 
U.S. Coast Guard Headquarters (G- 
MTH-3/13), 2100 Second Street SW.. 
Washington. DC 20593-0001. 

Date: August 9.1988. 

Peter R. Keller, 

Executive Secretary, Shipping Coordinating 
Committee, 

[FR Doc. 88-19139 Filed 8-23-88: 8:45 am) 
BILLING CODE 471(M>7<«I 


DEPARTMENT OF THE TREASURY 

Public Information Collection 
Requirements Submitted to 0MB for 
Review 

Date: August 18,1988. 
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The Department of the Treasury has 
submitted the following public 
information collection requirement(8) to 
0MB for review and clearance under 
the Paperwork Reduction Act of 1980. 
Pub. L. 95-511. Copies of the 
8ubmission(8) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of the 
Treasury, Room 2224,15th and 
Pennsylvania Avenue NW., Washington, 
DC 20220. 

Internal Revenue Service 

OMB Number 1545-0142. 

Form Number 2220 
Type of Review: Revision. 

Title: Underpayment of Estimated Tax 
by Corporations. 

Description: Form 2220 is used by 
corporations to determne whether 
they are subject to the penalty for 
underpayment of estimated tax and. if 
so, the amount of the penalty. The IRS 
uses Form 2220 to determine if the 
penalty was correctly computed. 
Respondents: Businesses or other for- 
proBt Small Businesses or 
organizations. 

Estimated Number of Respondents: 
700.00a 

Estimated Burden Hours Per Response: 
52 minutes. 

Frequency of Response: On occasion. 


Estimated Total Reporting Burden: 
612.045 hours. 

OMB Number \Q27. 

Form Number 1120-PC. 

Type of Review: Revision. 

Title: U.S. Property and Casualty 
Insurance Company Income Tax 
Return. 

Description: Property and casualty 
insurance companies are required to 
file an annual return of income and 
pay the tax due. The data is used to 
insure that companies have correctly 
reported income and paid the correct 
tax. 

Respondents: Businesses and other for- 
profit. 

Estimated Number of Respondents: 
7.500 

Estimated Burden Hours Per Response: 
20 hours and 24 minutes. 

Frequency of Response: Annually. 

Estimated Total Reporting Burden: 
153,012 hours. 

Clearance Officer: Garrick Shear, (202) 
535-4297. Internal Revenue Service. 
Room 5571,1111 Constitution Avenue 
NW.. Washington, DC 20224 

OMB Reviewer Milo Sunderhauf, (202) 
395-6880, Office of Management and 
Budget. Room 3001, New Executive 
Office Building, Washington, DC 
20503. 

Lois K. Holland, 

Departmental Reports Management Officer. 

[FR Doc. 88-19138 Filed 8-23-88; a*45 am] 

BILUNQ CODE 4S10-2S-y 


Internal Revenue Service 

Appointment of Members of the Legal 
Division to the Performance Review 
Board, Internal Revenue Service 

As Chief Counsel of the Internal 
Revenue Service, under the authority 
delegated to me by the General Counsel 
of the Department of the Treasury by 
General Counsel Order No. 21 (Rev. 4), 
and pursuant to the Civil service Reform 
Act, I hereby appoint the following 
persons to the Legal Division 
Performance Review Board, Internal 
Revenue Service Panel: 

1. Chairperson, Peter K. Scott, Deputy 
Chief Counsel: 

2. Jeanne S. Archibald, Deputy Chief 
Counsel; 

3. Richard J. Mihelcic, Associate Chief 
Counsel (Finance & Management); 

4. James J. Keightley, Associate Chief 
Counsel (Litigation); 

5. Agatha L. Vorsanger, Regional 
Counsel. North Atlantic Region; 

6. Denis J. Conlon. Regional Counsel. 
Midwest Region. 

This publication is required by 5 
U.S.C. 4314(c)(4). 

Date: August 5,1988. 

Willism F. Nelson, 

Chief Counsel. 

(FR Doc. 88-19188 FUed 8-23-88; 8:45 am) 
BILUHO CODE M30-01-M 
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Sunshine Act Meetings 


Federal Register 
Vol. 53. No. 164 
Thursday. August 24. 1968 


This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the "Government in the Sunshine 
Acf (Pub. L 94-409) 5 U.S.C. 552b(e)(3). 


COMMODITY FUTURES TRADING 
COMMISSION 

TIME AND date: 11:00 a.m.. Friday. 
September 2.1988. 

place: 2033 K St.. NW.. Washington. 
DC, 8th Floor Hearing Room. 

STATUS: Closed. 

MATTERS TO BE CONSIDERED: 
Surveillance Matters. 

CONTACT PERSON FOR MORE 

information: Jean A. Webb. 254-6314. 
Jean A. Webb 

Secretary of the Commission. 

[FR Doc. 86-19264 Filed 6-22-88; 11:30 am] 
BILUNQ CODE S351-01-M 


COMMODITY FUTURES TRADING 
COMMISSION 

TIME AND date: 11:00 a.m.. Friday. 
September 9.1988. 

place: 2033 K St.. NW., Washington. 
DC, 8th Floor Hearing Room. 
status: Closed. 

MATTERS TO BE CONSIDERED: 
SurveiUance Matters. 

CONTACT PERSON FOR MORE 
INFORMATION: Jean A. Webb. 254-6314. 
Jean A. Webb. 

Secretary of the Commission. 

[FR Doc. 88-19285 Filed 6-22-88; 11:30 amj 
BiLLINQ CODE SSSI-OI-M 


COMMODITY FUTURES TRADING 
COMMISSION 

TIME AND date: 11:00 a.m.. Friday. 
September 16.1988. 

***^®^* 2033 K St, NW., Washington, 
DC, 8th Floor Hearing Room. 

STATUS: Closed. 

MATTERS TO BE CONSIDERED: 

Surveillance Matters. 


CONTACT PERSON FOR MORE 

information: Jean A. Webb. 254-6314. 
Jean A. Webb 

Secretary of the Commission. 

[FR Doc. 86-19268 Filed 8-22-86; 11:30 am] 
BILUNQ CODE 6351-01-M 


COMMODITY FUTURES TRADING 
COMMISSION 

TIME AND date: 11:00 a.m., Friday. 
September 23,1988. 

place: 2033 K St.. NW.. Washington, 
DC, 8th Floor Hearing Room. 

status: Closed. 

MATTERS TO BE CONSIDERED: 
Surveillance Matters. 

CONTACT PERSON FOR MORE 

information: Jean A. Webb, 254-6314. 
Jean A. Webb 

Secretary of the Commission. 

[FR Doc. 88-19267 Filed 8-22-88; 11:30 am] 
BILUNQ CODE SSSI-CI-M 


COMMODITY FUTURES TRADING 
COMMISSION 

TIME AND date: 11:00 a.m., Friday. 
September 30,1988. 

place: 2033 K St.. NW.. Washington. 
DC, 8th Floor Hearing Room. 

STATUS: Closed. 

MATTERS TO BE CONSIDERED: 

Surveillance Matters. 

CONTACT PERSON FOR MORE 
INFORMATION: Jean A. Webb. 254-6314. 
Jean A Webb 

Secretary of the Commission. 

[FR Doc. 88-19268 Filed 8-22-88; 11:30 am] 

BILUNQ CODE S351-01-II 


COMMODITY FUTURES TRADING 
COMMISSION 

**FEDERAL REGISTER" CITATION OF 
PREVIOUS ANNOUNCEMENT. 53 FR 29305. 

PREVIOUSLY ANNOUNCED TIME AND DATE 
OF MEETING: 10:(X) a.m., August 25,1988. 
CHANGE IN THE AGENDA: 


The Commodity Futures Trading 
Commission has added to the open 
meeting the following two items: 

—Proposed amendments to the Commodity 
^change Act in connection %vith 
international information-sharing. 

—Status of the implementation of the foreign 
options rules and other pending 
regulatory international matters. 

CONTACT PERSON FOR MORE 

information: Jean A. Webb. Secretary 
of the Commission. 

Jean A. Webb. 

Secretary of the Commission. 

[FR Doc. 86-19285 Filed 8-22-88; 11:30 am] 
BILUNQ CODE 6351-01-M 


NATIONAL transportation SAFETY 
BOARD 

TIME AND date: 9:30 a.m. Tuesday. 
August 30,1988. 

place: Board Room, Eighth Floor. 800 
Independence Avenue SW., 

Washington, DC 20594. 

STATUS: The first three items are open to 
the public. The last two items are closed 
under Exemptions 2 and 6 of the 
Government in Sunshine Act. 

MATTERS TO BE CONSIDERED: 

1. Hazardous Materials Accident Report: 

Butadiene Release at CSX Terminal 
Junction Interchange Yard, New Orleans. 
Louisiana, September 8.1987. 

2. Marine Accident Report: Capsizing and 

Sinking of the U.S. Fishing Vessel UYAK 
n in the Gulf of Alaska, Kodiak Island. 
Alaska. November 5,1987. 

3. NTSB’s Combined Reply to FAA’s 

Response to Safety Recommendations 
A-87-40, -41 and -42 (Mail Controls 88- 
359. 87-861, and 87-1380). 

4. Discussion of: 

a. Establishment of an additional "satellite 
Held office" in Florida; and 

b. Monetary Award for ^nior Executive 
Service personnel. 

FOR MORE INFORMATION CONTACT: Bea 

Hardesty (202) 382-6525. 

August 19.1988. 

Bea Hardesty. 

Federal Register Liaison Officer. 

[FR Doc, 88-19223 Filed 6-22-88; 9:52 am] 
BILUNQ CODE 7S3S^1-M 
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Corrections 


Federal Register 
Vol. 53. No. 164 
Wednesday, August 24. 1988 


This section of the FEDERAL REGISTER 
contains editorial corrections of previously 
published Presidential. Rule. Proposed 
Rule, and Notice documents and volumes 
of the Code of Federal Regulations. 

These corrections are prepared by the 
Office of the Federal Register. Agency 
prepared corrections are issued as signed 
documents and appear in the appropriate 
document categories elsewhere in the 
issue. 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Parts 156 and 170 

(Docket No. OPP-300164; FRL 8314-4] 

Worker Protection Standards for 
Agricultural Pesticides 

Correction 

In proposed rule document 88-15416 
beginning on page 25970 in the issue of 
Friday, July 8,1988, make the following 
corrections: 

1. On page 25976, in the first column, 
in the second line, **proposar* should 
read “proposed**; and in the eighth line, 
'*i8 the" should read “in this**. 

2. On page 25978, in the third column, 
in the second complete paragraph, in the 
13th line. “5 170.79b)(l)** should read 

“§ 170.7(b)(l)“. 

3. On page 25979, in the second 
column, in the first complete paragraph, 
in the 15th line, insert a comma after the 
word “necessary**. 

4. On page 25986, in the third column, 
in the third complete paragraph, in the 
11th line, after the word “exposure** 
insert “could**. 

5. On page 26007, in the second 
column, in the second line. ^'Association 
of/oumar should read "Association 
/oumar. 

§ 170.1 [Corrected] 

6. On page 26012, in the second 
column, in S 170.1(b)(3). in the second 
line, “prorection** should read 
“protection**. 

B4U.INQ CODE 150S41-O 


ENVIRONMENTAL PROTECTION 
AGENCY 

[OPTS-44514: FRL-3422-ai 

TSCA Chemical Testing; Receipt of 
Test Data 

Correction 

In notice document 88-17247 beginning 
on page 28909 in the issue of Monday, 
August 1,1988, make the following 
correction: 

On page 28909, in the third column, 
under supplementary information, in 
the second line, after *‘4(d)**, remove the 
letter **n**. 

BtLUNQ CODE 1605-01-0 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

[Docket No. 8300129] 

Color Additives; Denial of Petition for 
Listing of D&C Red No. 19 for Use In 
Externally Applied Drugs and 
Cosmetics 

Correction 

In notice document 88-16042 beginning 
on page 26881 in the issue of Friday, July 
15,1988, make the following correction: 

On page 26882, in the first column, in 
the first complete paragraph, in the 
fourth line, after “Inc.** Insert **(now the 
Cosmetic Toiletry and Fragrance 
Association. Inc.**. 

BfLUNQ CODE 1605C1-0 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 
50 CFR Part 17 

Endangered and Threatened Wildlife 
and Plants; Proposed Technical 
Amendments to the Sea Otter 
Translocation Regulations 

Correction 

In proposed rule document 88-18668 
beginning on page 31722 in the issue of 
Friday, August 19.1988, make the 
following correction: 

On page 31722, in the first column, 
under “DATE”, in the second line, 


**September 29.1988** should read 
•‘August 29,1988“. 

BJLUNO CODE 16054)1-0 


LEGAL SERVICES CORPORATION 
45 CFR Part 1607 

Governing Bodies 

Correction 

In rule document 88-18351 beginning 
on page 30678 in the issue of Monday, 
August 15.1988, make the following 
corrections: 

1. On page 30679. in the second 
column, in the second complete 
paragraph, in the 17th line, *‘frora** 
should read **form**. 

2. On the same page, in the same 
column, in the next to last line. 
**commenter** should read ‘•comments*’. 

3. On the same page, in the third 
column, in the second paragraph, in the 
first line. “Pub. L. 100-201** should read 
**Pub. L 100-202**. 

BtLUNQ CODE 15054)1-0 


NUCLEAR REGULATORY 
COMMISSION 

[Docket No. 50-400] 

Carolina Power & Light Co., et al., 
Shearon Harris Nuclear Power Plant, 
Unit 1; Environmental Assessment and 
Finding of No Significant Impact 

Correction 

In notice document 88-18175 beginning 
on page 30355 in the issue of Thursday. 
August 11,1988, make the following 
corrections: 

1. On page 30356, in the first column, 
in the ninth line, “to** should read “of*. 

2. On the same page, in the same 
column, in the first complete paragraph, 
in the first line **to the** should read “to 
this**. 

3. On the same page, in the second 
column, in the first complete paragraph, 
in the 14th line, ‘‘transportation** was 
misspelled. 

4. On the same page, in the third 
column, in paragraph (3), in the sixth 
line, remove “a”. 

5. On the same page, in the first 
column under Table I, in the third line, 
“reasonable** should read “reasonably”. 
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6. On the same page, in the third 
column under Table 1. in the first 
complete paragraph, in the fifth line. 

“30** should read *'33**. 

7. On page 30357, in the first column, 
in the second complete paragraph, under 
Table II, in the sixth line, "in" should 
read "is". 

8. On the same page, in the third 
column under Table 11, in the fifth line, 
“in" should read "is**. 

9. On page 30358, in the first column, 
in the last line, "ractors** should read 
“reactors**, 

BiLUNQ CODE 1S0S-01-O 


OFFICE OF THE UNITED STATES 
TRADE REPRESENTATIVE 

Trade Policy Staff Committee; Articles 
Being Considered for Possible Duty 
Removal 

Correction 

In notice document 88-18424 beginning 
on page 30920 in the issue of Tuesday, 
August 16,1988, make the following 
corrections: 

On page 30921, in the first column, in 
the table under Plants, Vegetable 
Materials, Lacs, etc., "1401.10.00** should 
read "1401 .lODO^**. On the same page, in 
the third column, in the table under VII. 
Jute and Hard Fibers, "5305.19.00** 
should read "5305.19.00***. 

BILUNQ CODE 150541^ 


DEPARTMENT OF THE TREASURY 
31 CFR Part 103 

Proposed Amendments to the Bank 
Secrecy Act Regulations Regarding 
Reporting and Recordkeeping 
Requirements by Casinos 

Correction 

In proposed rule document 68-18630 
beginning on page 31370 in the issue of 
Thursday. August 18.1988, make the 
following corrections: 

1. On page 31371, in the first column, 
under SUPmxMENTARY information, in 
the 17th line, "of* should read "on**. 

2. On the same page, in the third 
column, in the fourth line, "cash 
totalling*' should read "cash in 
totalling**. 

3. On page 31373, in the first column, 
in the fourth line, "device** should read 
"advice"; and in the eighth line, the first 
"of* should read "or**. 

4. On the same page, in the same 
column, in the last paragraph, in the 15th 
line, remove "the". 

5. On the same page, in the second 
column, in the second complete 
paragraph, in the 18th line, "that** should 
read "what**. 

6.0n page 31374, in the second 
column, in the second complete 
paragraph, in the fourth line, 
"anticipated** was misspelled: and in the 
eighth line, "individuals'* should read 
"individual". 

§ 103.22 [Corrected] 

7. On page 31375, in the first column, 
in § 103.22(a)(2)(i)(A). "Purchase" should 
read "Purchases". 

a On the same page, in the second 
column, in § 103.22(a](2)(iii) introductory 
text, in the fifth line, "totalling" was 
misspelled. 


§ 103.36 [Corrected] 

9. On page 31376, in the first column, 
in § 103.36(b)(9Kiv)(B). the third line 
should read "(b)(9); and". 

10. On the same page, in the same 
column, in § 103.36(b)(9)(iv)(C), in the 
third line, the language beginning with 
"the casino" through the end of the 
paragraph should appear as a flush 
paragraph. 

11. On the same page, in the second 
column, in § 103.36(b)(ll)(viii), in the 
eighth line, "ete." should read "etc.". 

12. On the same page, in the same 
column, in § 103.36(b)(12), in the 12th 
line "name of casino" should read 
"name or casino". 

§ 103.54 [Corrected] 

13. On the same page, in the third 
column, in § 103.54(b)(l)(i). in the third 
line, add a comma after "currency". 

14. On page 31377, in the first column, 
in S 103.54(b)(2)(i)(A). in the second line, 
"currency of chips" should read 
"currency or chips". 

15. On the same page, in the same 
column, in S 103.54(b)(2)(ii), in the ninth 
line, "number of taxpayer" should read 
"number or taxpayer". 

16. On the same page, in the second 
column, in $ 103.54(b)(3), in the 3rd line, 
add a comma after "section**; and in the 
15th line, "name of casino" should read 
"name or casino". 

17. On the same page, in the same 
column, in § 103.54(b)(4](i), in the second 
line, remove the comma before "of this 
section". 

18. On the same page, in the same 
column, in $ 103.54(b)(4)(iii). in the 13th 
line, "alien, the date" should read "alien; 
the date"; and in the 16th line "name of 
casino" should read "name or casino". 

BILUNQ CODE 160&-01«0 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 761 

[OPTS-66008F; TSH FRL-3434-11 

Polychlorinated Biphenyls; 
Manufacturing, Processing, and 
Distribution in Commerce Exemptions 

agency: Environmental Protection 
Agency (EPA). 

ACTION: Proposed rule. 

SUMMARY: This proposed rule addresses 
twelve individual and class petitions for 
exemption from the prohibition against 
the manufacture, processing and 
distribution in commerce of 
polychlorinated biphenyls (PCBs). This 
proposed rule identifies four petitions 
which EPA proposes to deny and eight 
petitions which EPA proposes to grant. 
EPA hereby solicits comments on these 
proposed actions. 

DATES: An informal hearing, if 
requested, will be held in Washington, 
DC, on October 24,1988. For the exact 
time and location of the hearing, 
telephone EPA*s TSCA Assistance 
Office listed under “FOR FURTHER 
INFORMATION CONTACT.** 

Comments on this proposed rule and 
requests to participate in the informal 
hearing must be submitted by October 
11,1988. All requests to participate must 
include an outline of the topic(8) to be 
addressed, the amount of time requested 
for the opening statement, and the 
names of participants. The informal 
hearing is meant to provide an 
opportunity for interested persons to 
present additional information or to 
discuss new issues, not to repeat 
information already presented in written 
comments. Reply comments made in 
response to issues raised at the hearing 
must be submitted no later than one 
week after the dale of that hearing. 
ADDRESS: All comments should 
reference the docket number OPTS- 
68008F, and be sent in triplicate to: 
Document Processing Center (TS-790), 
Office of Toxic Substances, 
Environmental Protection Agency, Rm. 
L-lOO, 401 M St., SW., Washington, DC 
20460. 

Information submitted in any 
comment concerning this proposed rule 
may be claimed confidential by marking 
any part of ail of that information as 
“Confidential Business Information’* 
(CBl). Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR Part 2. A 
copy of the comment that does not 
contain CBI must be submitted for 
inclusion in the public record. 


Information not marked confidential 
may be disclosed publicly by EPA 
without prior notice to the submitter. All 
written comments will be available for 
public inspection in Rm. NE-G004 at the 
address given above, from 8 a.m. to 4 
p.m., Monday through Friday, excluding 
legal holidays. 

FOR FURTHER INFORMATION CONTACT: 

Michael M. Stahl, Acting Director, TSCA 
Assistance Office (TS-799). Office of 
Toxic Substances, Environmental 
Protection Agency, Rm. EB-44, 401 M St., 
SW.. Washington, DC 20460, (202) 554- 
1404, TDD: (202) 554-0551. 

Copies of this proposed rule can be 
obtained from the TSCA Assistance 
Office. Copies of the support documents 
for this rule can be obtained through the 
OTS Document Control Officer listed 
above. 

SUPPLEMENTARY INFORMATION: The 
Toxic Substances Control Act (TSCA) 
requires that anyone who manufactures, 
processes, or distributes PCBs in 
commerce must petition EPA for an 
exemption. The regulations governing 
exemptions provide that EPA may set 
terms and conditions including 
recordkeeping and reporting 
requirements for granting an exemption. 

Public reporting burden for this 
collection of information is estimated to 
average 7 hours per response, including 
time for reviewing instructions, 
searching existing data sources, 
gathering and maintaining the data 
needed, and completing and reviewing 
the collection of information. Send 
comments regarding the burden estimate 
or any other aspect of this collection of 
information, including suggestions for 
reducing this burden, to Chief. 
Information Policy Branch, PM-223, U.S. 
Environmental Protection Agency, 401 M 
St.. SW., Washington. DC 20460: and to 
the Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, Washington. DC 20503. 

1. Background 

A. Statutory Authority 

Section 6(e) of the Toxic Substances 
Control Act (TSCA), 15 U.S.C. 2605(e). 
generally prohibits the manufacture of 
PCBs after Janua^ 1.1979, and the 
processing and distribution in commerce 
of PCBs after July 1,1979. 

Section 6(e)(3)(B) of TSCA provides 
that any person may petition the 
Administrator for an exemption from the 
prohibition against the manufacture, 
processing, and distribution in 
commerce of PCBs. The Administrator 
may by rule grant an exemption if the 
Administrator finds that *‘(i) an 
unreasonable risk of injury to health or 
environment would not result, and (ii) 


good faith efforts have been made to 
develop a chemical substance which 
does not present an unreasonable risk of 
injury to health or the environment and 
which may be substituted for such 
polychlorinated biphenyl.** The 
Administrator may set terms and 
conditions for an exemption and may 
grant an exemption for not more than 1 
year. 

EPA’s Interim Procedural Rules for 
Processing and Distribution in 
Commerce Exemptions describe the 
required content of processing and 
distribution in commerce exemption 
petitions and the procedures EPA 
follows in rulemaking on exemption 
petitions. Those rules were published in 
the Federal Register of May 31,1979 (44 
FR 31514) and are codified at 40 CFR 
750.30 through 750.41. 

B. History of This Ruiemoking 

EPA has received for consideration 12 
new exemption petitions under TSCA 
section e(e)(3)(B) which are the subject 
of this proposed rule. Four exemption 
petitions request approval to process 
and distribute in commerce PCBs for 
purposes of buying, selling, and 
servicing customers* electrical 
transformers. Since the buying and 
selling of transformers is considered a 
separate action from servicing, both 
kinds of actions have been treated 
independently as discussed below for 
the purposes of evaluating the 
exemption petitions. In addition, one 
petition requests approval to process 
and distribute in commerce PCBs for use 
as a mounting medium in microscopy: 
one petition requests an exemption to 
process and distribute in commerce 
PCBs for use as a mounting medium in 
microscopy in addition to processing 
and distributing in commerce PCBs for 
use as immersion oil in low fluorescence 
microscopy and as an optical liquid; one 
petitioner requested an exemption to 
manufacture and export PCBs in small 
quantities for research and 
development; one petitioner requested 
an exemption to import small quantities 
of PCBs for research and development; 
one petitioner requested an exemption 
to distribute in commerce inadvertently 
generated PCBs. Of the 12 petitions for 
exemptions, 4 of the petitions were 
previously granted exemptions, 4 of the 
petitions were previously granted 
exemptions for 1 year, effective August 
23,1984, as published in the Federal 
Register of July 10.1984 (49 FR 28154); 1 
was granted an exemption for 1 year, 
effective September 8,1986, as 
published in the Federal Register of 
August 8,1986 (51 FR 28556); and 1 was 
denied an exemption in a notice of final 
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action published in the Federal Register 
of August 29,1985 (50 FR 35192). 

In the final PCB Exemptions Rule, 
published in the Federal Register of July 
10,1984 (49 FR 28154), EPA acted on 109 
pending exemption petitions and 
deferred action on the petition from 
Ward Transformer, Inc. (Ward 
Transformer). Also in the July 10,1984 
Federal Register (49 FR 28203), EPA 
issued a proposed rule-related notice. In 
that notice I^A requested that Ward 
Transformer submit additional 
information, and indicated that the 
Agency would take final action on the 
Ward Transformer petition after 
evaluating the additional information. In 
the August 29,1985 Federal Register (50 
FR 35192), EPA issued a notice of fmal 
action denying the Ward Transformer 
petition. 

In the July 10,1984 final PCB 
Exemptions Rule, EPA also revoked its 
earlier policy of allowing activities 
which were the subject of exemption 
petitions to continue until EPA acted to 
grant or deny the exemption petitions, 
as published in the Federal Register of 
January 2,1979 (44 FR 108) and March 5, 
1980 (45 FR 14247). As of the effective 
dale (August 23.1984) of the final rule 
published in the Federal Register of July 
10,1984, the Agency allows a petitioner, 
whose exemption request is granted to 
manufacture, process, or distribute in 
commerce PCBs only for the period of 
time granted in the final rule (usually 1 
year). When the exemption expires, a 
petitioner will not be permitted to 
engage in such activities, even if it 
renews its exemption request, until EPA 
has acted on that request. 

EPA issued another final PCB 
Exemption Rule, acting on 22 exemption 
petitions, in the Federal Register of 
August 8.1986 (51 FR 28556), after the 
publication of a proposed rule in the 
Federal Register of August 29.1985 (50 
FR 35182). That rule restated EPA’s 
policy of not allowing the activities to 
continue beyond 1 year until EPA 
granted a new PCB exemption. The 
August 8.1986 final PCB Exemptions 
Rule also encouraged those petitioners 
who were granted exemptions in the 
final rule who wish to renew their 
exemptions, to file a renewal request a 
minimum of 6 months before the 
expiration of their current exemptions, 
since EPA must act on petitions for 
exemption from the prohibitions on 
PCBs by rulemaking. EPA reiterates this 
recommendation for any petitioner 
granted exemptions in the final action 
following this proposed rule. 

II» Unreasonable Risk Finding 

Section 6(e)(3)(B)(i) of TSCA requires 
a petitioner to demonstrate that granting 


an exemption would not result in an 
unreasonable risk of injury to health or 
the environment. 

To determine whether a risk is 
unreasonable, EPA balances the 
probability that harm will occur to 
health or die environment against the 
benefits to society from granting or 
denying each petition. Specifically, EPA 
considers the following factors: 

1. The effects of PCBs on human 
health and the environment, including 
the magnitude of PCB exposure to 
humans and the environment. 

2. The benefits to society of granting 
an exemption and the reasonably 
ascertainable costs to the petitioner of 
denying an exemption petition. 

These are the same factors that EPA 
must consider in deciding whether a 
chemical substance or mixture presents 
an unreasonable risk of injury to health 
or the environment under sections 6(a) 
and 6(e) of TSCA. 

A. Effects of PCBs on Human Health 
and the Environment 

In deciding whether to grant an 
exemption, EPA considers the effects of 
PCBs on human health and the 
environment, including the magnitude of 
PCB exposure to humans and the 
environment. The effects of PCBs are 
described in various documents that 
supported previous rulemaking and are 
a part of the rulemaking record for this 
proposed rule. Copies of these 
documents are available ft'om EPA's 
TSCA Assistance Office at the address 
listed under “FOR further information 
CONTACT.** 

1. Health Effects 

EPA has determined that PCBs are 
toxic and persistent. PCBs can enter the 
body through the lungs, gastrointestinal 
tract, and skin, can circulate throughout 
the body, and can be stored in the fatty 
tissue. 

Available animal studies indicate an 
oncogenic potential, the degree of which 
would depend on exposure. Available 
epidemiological data are not adequate 
to confirm or negate oncogenic potential 
in humans at this time. Further 
epidemiological research is needed to 
correlate human and animal data, but 
EPA finds no evidence to suggest that 
the animal data would not predict an 
oncogenic potential in humans. 

In addition. EPA finds that PCBs may 
cause reproductive effects and 
developmental toxicity in humans 
exposed to PCBs. Available data show 
that some PCBs have the ability to alter 
reproductive processes in mammalian 
species, sometimes even at doses that 
do not cause other signs of toxicity. 
Animal data and limited available 


human data indicate that prenatal 
exposure to PCBs can result in various 
degrees of developmental toxic effects. 
Postnatal effects have been 
demonstrated on immature animals, 
following exposure to PCBs prenatally 
and via breast milk. 

In some cases, chloracne may occur in 
humans exposed to PCBs. Severe cases 
of chloracne are painful and disfiguring, 
and may require a long time before the 
symptoms disappear. Although the 
effects of chloracne are reversible. EPA 
considers these effects to be significant. 

2. Environmental Effects 

Certain PCB congeners are among the 
most stable chemicals known and 
decompose very slowly once they are 
released into the environment. Once 
released they remain in the environment 
and are taken up and stored in the fatty 
tissue of organisms. EPA has concluded 
that PCBs can be concentrated in 
freshwater and marine organisms. The 
transfer of PCBs up the food chain from 
phytoplankton to invertebrates, fish, and 
mammals can result ultimately in human 
exposure through consumption of PCB- 
containing food sources. 

Available data show that PCBs affect 
the productivity of phytoplankton and 
the composition of phytoplankton 
communities; cause deleterious effects 
on environmentally important 
freshwater invertebrates; and impair 
reproductive success in birds and 
mammals. 

PCBs are also toxic to fish at very low 
exposure levels. The survival rate and 
the reproductive success of fish can be 
adversely affected in the presence of 
PCBs. Various sublethal physiological 
effects attributed to PCBs have been 
recorded in the literature. Abnormalities 
in bone development and reproductive 
organs also have been demonstrated. 

3. Risks 

Toxicity and exposure are the two 
basic components of risk. Based on 
animal data, EPA concluded that in 
addition to chloracne, PCBs may cause 
reproductive effects, developmental 
toxicity, and oncogenicity in humans. 
EPA also concluded that PCBs present a 
hazard to the environment. 

Minimizing exposure to PCBs should 
minimize any potential risk. EPA has 
taken exposure into consideration when 
evaluating each exemption petition, and 
this is discussed in later units of this 
preamble. 

B. Benefits and Costs 

The benefits to society of granting an 
exemption vary, depending on the 
activity for which exemption is 
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requested. The reasonably ascertainable 
costs of denying an exemption vary, 
depending on the individual petitioner. 
EPA has taken the benefits and costs 
into consideration v^hen evaluating each 
exemption petition. 

III. Good Faith Efforts Finding 

Section 6(e)(3)(D)(ii) of TSCA requires 
petitioners to demonstrate a good faith 
effort to develop a chemical substance 
which does not present an unreasonable 
risk of injury to health or the 
environment and which may be 
substituted for PCBs. EPA considers 
several factors in determining whether a 
petitioner has demonstrated good faith 
efforts. For each petition. EPA 
considered the kind of exemption the 
petitioner is requesting and whether the 
petitioner expended time and effort to 
develop or search for a substitute. In 
each case, the burden is on the 
petitioner to show specifically what it 
did to substitute non-PCB material for 
PCBs or to show why it was not feasible 
to substitute non-PCBs for PCBs. 

IV. Disposition of Pending Exemption 
Petitions 

A. Processing and Distribution in 
Commerce of PCBs for Purposes of 
Servicing Customers' Transformers. 

EPA received one exemption petition 
to process and distribute in commerce, 
PCBs for purposes of servicing 
customers' PCB Transformers and PCB- 
contaminated transformers and 
introducing its PCB-contaminated fluid 
into customers' PCB Transformers or 
PCB-contaminatcd transformers. The 
petitioner needs an exemption to engage 
in this activity. In contrast, a person 
does not need an exemption to drain 
PCB fluid or PCB-contaminated fluid 
from a customer's transformer and 
return it later to the same transformer. 
Nor does a person need an exemption to 
introduce PCB fluid he already owns 
into his own PCB Transformer or to 
introduce PCB-contaminated fluid he 
already owns into his own PCB 
Transformer or PCB-contaminated 
transformer for purposes of servicing. 
These activities are authorized by EPA's 
Electrical Equipment Rule under 40 CFR 
761.30(a), published In the Federal 
Register of August 25.1982 (47 FR 
37342). and need no exemption, as there 
is no processing or distribution in 
commerce of PCBs. Nor does a person 
need an exemption to introduce non- 
PCB fluid (i.e., fluid containing less than 
50 parts per million (ppm) PCBs) into 
any transformer. 


1. Electrical Apparatus Service 
Association 

On August 22,1985 the Electrical 
Apparatus Service Association (EASA) 
requested a renewal of its 1-year 
exemption for its 265-member service 
companies to process and distribute in 
commerce PCB-contaminated fluid for 
the purpose of servicing customers* 
transformers (PDE 77). EPA granted 
EASA a 1-year exemption in July 1984 to 
engage in substantially similar 
activities. EPA proposes to deny 
petitioner's request for another l-year 
exemption because the petitioner failed 
to meet the statutory requirement of 
good faith elTorts as required by section 
(6)(e)(3)(B)(u) of TSCA. EASA also 
applied under this same petition to 
process and distribute in commerce 
PCBs in buying and selling transformers. 
This is considered a separate action 
from processing and distributing in 
commerce PCBs for purposes of 
servicing customer's transformers, and 
is discussed separately under Unit IV. 
B.l. 

a. Background. In its July 10,1964, 
action on the original EASA petition, the 
Agency concluded that granting an 
exemption would not result in an 
unreasonable risk of injury to health or 
the environment and that EASA had 
made good faith efforts to substitute 
non-PCB fluid for PCB-contaminated 
fluid. EPA also concluded that granting 
an exemption would avoid costs of 
approximately $10 million 
(approximately $37,500 per company). 
EPA also believed that granting EASA a 
1-year exemption would give EASA the 
time it needed to inform Its members of 
what they must do to comply with the 
PCB regulations, and allow EASA 
members time to phase out those PCB- 
related activities which require 
exemption. 

i. Unreasonable risk finding. As 
discussed earlier in Unit II.. EPA 
specifically considers the effects of 
PCBs on human health and the 
environment, the benefits to society of 
granting an exemption, and the 
reasonably ascertainable costs to the 
petitioner of denying an exemption 
petition. In the prior evaluation of 
unreasonable risk, EPA found that 
granting EASA an exemption would not 
present an unreasonable risk because 
EPA agreed that: (1) Hie amount of 
PCBs to be processed and distributed in 
commerce in servicing customer’s 
transformers was a relatively small 
percentage of the PCBs then in 
circulation in PCB-contaminated 
transformers; (2) the transformers would 
be serviced by EASA members in 
accordance with the regulatory 


requirements of 40 CFR 761.30(a)(2); (3) 
granting the exemption would avoid 
costs of approximately $10 million 
($37,500 per company); and (4) granting 
an exemption would benefit society by 
helping small utilities continue to 
provide efficient and reliable electrical 
service throughout the Untied States. 
Thus, EPA concluded the EASA bad 
shown that granting a l-year exemption 
would not present an unreasonable risk 
of injury to health or the environment. 

ii. Good faith efforts finding. In the 
prior evaluation of good faith efforts. 
EPA concluded that EASA had made 
good faith efforts to substitute non-PCB 
fluid for PCB-contaminated fluid. EASA 
stated in its earlier petition that it had 
attempted through mailings and 
seminars to inform its members of the 
changes they must make in their 
operations to comply with the PCB 
regulations. However, EASA contended 
that additional time was needed to fully 
inform EASA members about what 
activities are allowed in the absence of 
an exemption. EPA concluded that a 1- 
year exemption would allow EASA 
members enough time to implement the 
necessary phase out of those PCB- 
related activities which require 
exemption. Thus. EPA conduded that 
EASA had met the statutory 
requirement of good faith efforts and a 
l-year exemption would give EASA the 
additional time they needed. Therefore, 
EPA granted EASA an exemption for 1 
year. However, tlie Agency stated that. 
"Any petitioner who requests a further 
exemption after its l-year exemption 
expired would have to overcome the 
substantial burden of showing why it 
did not eliminate its inventory of PCBs." 

b. Rationale for proposed decision to 
deny. EPA proposes to deny EASA's 
new petition for exemption because, 
although EASA has met the statutory 
requirement of no unreasonable risk as 
required by section 6(e)(3)(B](i) of 
TSCA, EASA has failed to meet the 
statutory requirement of good faith 
efforts as required by section 
6(e)(3)(B)(ii) of TSCA. 

i. Unreasonable risk finding. EPA 
reafflrms its conclusion made in the July 
10,1984 PCB Exemptions Rule, that 
EASA has met the statutory requirement 
of no unreasonable risk as required by 
section 6(e)(3)(B)(i) of TSCA. EPA secs 
no significant changes since EASA's 
earlier petition for exemption to 
necessitate a change in EPA's 
condusion of no unreasonable risk. The 
estimated cost of denial would be 
approximately $10 million 
(approximately $37,000 per company). 
This is the same estimate used in the 
July 10,1984. PCB Exemptions Rule (PCB 
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Exemption Petitions Economic Impact 
Analysis. April 1984). In addition, EPA 
agrees that the amount of PCBs to be 
processed and distributed in commerce 
in servicing customers* transformers is 
still a relatively small percentage of the 
PCB now in circulation in PCB- 
conlaminated transformers, and since 
EASA members must continue to service 
customers* transformers in accordance 
with the restrictions of 40 CFR 
761.30(a)(2), there will be no 
unreasonable risk of injury to health or 
the environment. 

ii. Good faith efforts finding. EPA 
concludes that EASA has failed to meet 
the statutory requirements of good faith 
efforts. EPA considers several factors in 
determining whether a petitioner has 
demonstrated a good faith effort 
(discussed in Unit III.). One such factor 
is whether the petitioner expended time 
and effort to develop or search for a 
substitute. However, the burden is on 
the petitioner to show specifically what 
it did to substitute non-PCB material for 
PCBs or to show why it was not feasible 
to do so. Although EASA contends good 
faith efforts have been made in reducing 
PCBs, EASA fails to indicate any effort 
to reduce the amount of PCBs in 
inventory. EPA stated in the July 10. 

1984, PCB Exemptions Rule that, 
although EPA was granting EASA an 
exemption, the Agency strongly urged 
EASA to eliminate its remaining PCB 
inventories. 

EASA*8 present petition shows 
virtually no change in the estimated 
amount of PCBs to be processed, 
distributed in conunerce, or used during 
the exemption period. In its earliest 
petition (1979), EASA reported 442.2 lbs. 
of PCBs a year as the estimated amount 
of PCBs to be processed, distributed in 
commerce, or used during the exemption 
period. EASA updated this figure to 
1,127 lbs. of PCBs per year in its 1984 
updated petition. In its current petition, 
EASA continues to report 1,127 lbs. of 
PCBs a year as the estimated amount of 
PCBs to be processed, distributed in 
commerce, or used during the exemption 
period. 

Further, EASA shows that the number 
of PCB-contaminated transformers to be 
serviced under the requested exemption 
has remained the same since the 1984 
updated petition for exemption. In both 
the 1984 updated petition and the 
current 1985 petition for exemption, 
EASA estimated 413,400 pole-moimted 
transformers and 402 substation 
transformers to be served under the 
requested exemption, thus showing no 
reduction during the period that the last 
exemption was in effect. 

In addition, in granting the earlier 
petition in the July 10,1984 PCB 


Exemptions Rule. EPA concluded that a 
1-year exemption would allow sufficient 
time for EASA to inform its members of 
what they must do to comply with the 
PCB regulations, and also give EASA 
members time to phase out those PCB- 
realated activities which require an 
exemption. However. EASA has 
requested that EPA allow its members 
another year to implement the 
regulation. EASA contends that 
although diligent efforts were made, 
through newsletters, handbooks, and 
seminars, to notify its members of the 
activities allowed by the PCB 
regulations in the absence of an 
exemption, the members still need more 
time to implement the procedures 
necessary to come into full compliance 
with the regulatory requirements. 

EPA believes that although EASA can 
be commended for its diligent 
notification efforts. EASA has had 
sufficient time to complete both the 
notification of members and the 
implemention of the necessary 
procedures. EASA was given a full year 
exemption, from August 23,1984 through 
August 23.1985. To date, EASA has had 
over 3 years to notify their members and 
to implement the regulation. 

EPA concludes that, EASA has the 
burden to demonstrate good faith efforts 
and has not adequately met that 
statutory requirement. Therefore, EPA 
proposed to deny the Electrical 
Apparatus Service As 80 ciation*s 
petition for exemption to process and 
distribute in commerce PCBs for 
purposes of servicing customers* 
transformers based on the conclusion 
that no reduction in the members* PCB 
inventory has been demonstrated since 
the last exemption was granted. 

B. Processing and Distribution in 
Commerce of PCBs in Buying and 
Selling Transformers 

EPA received two exemption requests 
from petitioners who want to process 
and distribute in commerce PCBs in 
buying and selling used PCB 
transformers and PCB-contaminated 
transformers. Each of these petitioners 
is engaged in one or more of the 
following activities for which an 
exemption is generally required: (1) 
Buying and selling PCB transformers or 
PCB-contaminated transformers without 
introducing PCBs into these 
transformers; (2) buying PCB 
transformers or PCB-contaminated 
transformers, introducing non-PCB fluid 
into these transformers, and then selling 
them before they have been reclassified 
as non-PCB transformers in accordance 
with the provisions of 40 CFR 
761.30{a)(2)(v); and (3) buying PCB 
Transformers or PCB-contaminated 


transformers, introducing PCB fluid or 
PCB-contaminated fluid into these 
transformers (including fluid originally 
taken from and returned to the same 
transformer), and then selling them. The 
petitioners who introduce PCBs into 
these transformers need an exemption 
because they are processing PCBs, as 
defined in section 3(10) of TSCA and 40 
CFR 761.3. The petitioners who sell 
these transformers need an exemption, 
because they are distributing in 
commerce PCBs, as defined in section 
3(4) of TSCA and 40 CFR 761.3. 

Not all of these activities for which 
EPA received exemption petitions 
require exemption. EPA regulations at 40 
CFR 761.20(c)(1) allow a person to 
distribute in commerce used PCB 
transformers and PCB-contaminated 
transformers without the need for an 
exemption, provided that the following 
conditions are met: (a) The transformer 
was originally distributed in commerce 
before July 1,1979, for purposes other 
than resale; (b) the transformer is totally 
enclosed (i.e., intact and nonleaking) 
when it is distributed in commerce; (c) 
no PCBs are introduced into the 
transformer (including PCB fluid or PCB- 
contaminated fluid originally removed 
from and returned to the same 
transformer); and (d) the transformer is 
distributed in commerce only within the 
United States. Activities described in 
Units IV.B.l. and 2. Of this preamble do 
not require an exemption if each of the 
conditions listed above ((a), (b), (c), and 
(d)) is met. Unless each of these 
conditions is met, processing or 
distributing in commerce of PCBs in 
buying and selling used PCB 
transformers and PCB-contaminated 
transformers is prohibited without an 
exemption. The EPA findings on the 
petitions from EASA. Ward 
Transformer, and Jerry’s Electric which 
are discussed in Units IV.B.l., 2.. and 3., 
pertain to those portions of the 
petitioners* activities which require 
exemption from the prohibitions on the 
processing and distribution in commerce 
of PCBs. 

EPA proposes to deny one exemption 
petition, for processing and distributing 
in commerce PCBs in buying and selling 
PCB-contaminated transformers, 
because EPA has concluded that the 
petitioner has failed to meet the 
statutory requirement of good faith 
efforts as required by section 
6(e)(3)(B)(ii) of TSCA. 

EPA proposes to grant two petitions, 
for processing and distributing in 
commerce PCBs in buying and selling 
used transformers. One petitioner has 
provided documentation which: (i) 
Substantiates its claims of good faith 
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efforts as required by section 
(6)(e)(3)(B)(ii) of TSCA: and (ii) verifies 
that the PCBs will be handled and 
stored in such a manner as to pose no 
unreasonable risk, as required by 
section (6)(e)(3)(B)(i) of TSCA. The other 
petitioner has also demonstrated good 
faith efforts and no unreasonable risk as 
required by section 8(e)(3)(B), (i) and (ii) 
of TSCA. 

1 . Electrical Apparatus Service 
Association 

On August 22,1985, the Electrical 
Apparatus Service Association 
requested a renewal of its l>year 
exemption for its 265-member service 
companies to process and distribute in 
commerce PCBs in buying and selling 
PCB-contaminated transformers (PDE 
78). EPA granted EASA a 1-year 
exemption in July 1984 to engage in 
substantially similar activities. EPA 
proposes to deny this petitioner's 
request for another 1-year exemption to 
process and distribute in commerce 
PCBs in buying and selling PCB- 
contaminated transformers, because 
EASA failed to meet the statutory 
requirement of good faith efforts as 
required by section 6(e)(3)(B)(ii) of 
TSCA. EASA also applied under this 
same petition to process and distribute 
in commerce PCBs for purposes of 
servici^ customers' transformers. This 
action is discussed separately under 
Unit IV.A.1. 

a. Background In the July 10.1984, 

PCB Exemptions Rule, Ei?A granted to 
the members of EASA, except for Ward 
Transformer Co., Inc., an exemption for 
1 year to process and distribute in 
commerce PCB-contaminated fluids in 
buying and selling PCB-contaminated 
transformers. 

EPA concluded that granting an 
exemption would not result in an 
unreasonable risk of injury to health or 
the environment and further found that 
EASA made good faith efforts to 
substitute non-PCBs for PCBs. In 
addition, EPA believed that granting a 1- 
year exemption would give EASA the 
time it needed to inform its members of 
what they must do to comply with the 
PCB regulations, thereby allowing EASA 
members time to phase out their PCB- 
related activities that require exemption. 
EPA also concluded that the cost 
incurred by EASA due to a denial of its 
petition would be approximately $100 
for an average size mineral oil 
transformer and $4,000 for an average 
size PCB transformer. Since the costs of 
replacing the similar sized mineral oil 
and PCB transformers are 
approximately $1,600 and $13,000, 
respectively, these incremental costs 
would amount to about 10 to 30 percent 


of the cost of replacements. Therefore, 
EPA estimated that depending on the 
purchase price and resale value of used 
transformers, the additional costs 
resulting from denial of the petition 
might have rendered a portion of this 
buying and selling activity unprofitable. 

i. Unreasonable risks finding. In 
EPA's evaluation of unreasonable risk in 
July 1984, EPA concluded that; (1) Tlie 
amount of PCBs to be processed and 
distributed in commerce in buying and 
selling PCB-contaminated transformers 
was a relatively small percentage of the 
PCBs in circulation in PCB-contaminated 
transformers; (2) the transformers would 
be serviced in accordance with the 
requirements of 40 CFR 761.30(a)(2); (3) 
granting an exemption would avoid 
some costs to the petitioner, although 
the costs were not quantified; and (4) 
granting an exemption would benefit 
society by allowing small utilities and 
indusMal companies to replace bumed- 
out transformers quickly, which would 
provide efficient and reliable electrical 
service throughout the United States. 
Thus, EPA concluded that granting the 
EASA petition would not present an 
unreasonable risk of injury to health or 
the environment. 

ii. Good faith efforts finding. In EPA’s 
evaluation of good faith efforts in July 
1985, EPA concluded that EASA made 
good faith efforts to substitute non-PCB 
fluid for PCB-contaminated fluid. EPA 
also concluded that although EASA had 
attempted, through mailings and 
seminars, to inform its members of the 
changes they must make in their 
operations to comply with the PCB 
regulations, a 1-year exemption would 
allow EASA members time to phase out 
their PCB-related activities that require 
exemption. Thus, EPA concluded that 
EASA had met the statutory 
requirement of good faith efforts and 
granted an exemption for 1 year. 

b. Rationale for proposed decision to 
deny. EPA proposes to deny EASA's 
new petition for exemption to process 
and distribute in commerce PCBs in 
buying and selling PCB-contaminated 
transformers because, although EASA 
has met the statutory requirement of no 
unreasonable risk as required by section 
6(e)(3)(B)(i) of TSCA. EASA has failed to 
meet the statutory requirement of good 
faith efforts as required by section 
6(e)(3)(B)(ii) of TSCA. 

i. Unreasonable risk finding. EPA 
reaffirms its conclusion, made in the July 
10,1994. PCB Exemption Rule, that 
EASA has met the staututory 
requirement of no unreasonable risk as 
required by section 6(e)(3)(B)(i) of 
TSCA. EPA sees no significant changes 
since EASA's earlier petition for 


exemption to necessitate a change in 
EPA's conclusion of no unreasonable 
risk made in the July 10,1984, PCB 
Exemptions Rule. EPA agrees that the 
amount of PCBs to be processed and 
distributed in commerce in buying and 
selling PCB-contaminated transformers 
is a relatively small percentage of the 
PCBs now in circulation In PCT- 
contaminated transformers. Further¬ 
more, since EASA members must 
service customer's transformers in 
accordance with the requirements of 40 
CFR 761.30(a)(2), there would be no 
unreasonable risk of injury of health or 
the environment. EPA estimated that the 
incremental costs of denial would be a 
maximum of $160 for an average size 
PCB-contaminated transformer, 
assuming all of the transformers fluid 
had to be disposed of and replaced. 
Given that the costs of replacing the 
similarly sized PCB-con lamina led 
transformer is approximately $1,600, the 
incremental costs amount to about 10 to 
30 percent of replacement costs. 

ii. Good faith efforts finding. EPA 
concludes that EASA has failed to meet 
the statutory requirement of good faith 
efforts as required by section 
6(e)(3)(B)(ii) of TSCA. 

EPA considers several factors in 
determining whether a petitioner has 
demonstrated a good faith effort 
(discussed in Unit III.). One such factor 
is whether the petitioner expended time 
and effort to develop or search for a 
substitute. However, the burden is on 
the petitioner to show speciflcaily what 
it did to substitute non-PCB material for 
PCBs or to show why it was not feasible 
to do so. A reduction in inventory is an 
indication of efforts to substitute non- 
PCB material for PCBs. EASA has failed 
to demonstrate any effort to reduce its 
inventory nor has EASA indicated why 
it was not feasible to reduce its 
inventory, thus failing to meet the 
burden of showing specifically what it 
did to substitute non-PCB material for 
PCBs or why it was not feasible to 
substitute non-PCBs for PCBs. 

Although EASA was previously 
granted an exemption (49 FR 28154), 

EPA staled at the time that, "Any 
petitioner who requests a further 
exemption after its 1-year exemption 
expires will have to overcome the 
substantial burden of showing why it 
did not eliminate its inventory of FCBs." 
EASA has filed for another 1-year 
exemption and has failed to comply 
with die good faith efforts test. In its 
current petition for exemption. EASA 
indicates that its estimated amount of 
processed transformer oil containing 
PCBs has remained the same since the 
association's last exemption request. 
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Therefore, EPA concludes EASA has not 
shown good faith efforts to reduce its 
inventory of PCBs or overcome the 
substantial burden of showing why it 
did not eliminate its Inventory of rcBs 
as discussed in EASA’s petition request 
to service customer's transformers (see 
Unit IV.A.l.a.h.). Therefore, because the 
estimated amount of PCBs to be 
processed, distributed in commerce, or 
used during the exemption period 
remains the same as in the last 
exemption petition request, and EASA 
has shown no effort to reduce this 
amount, thus failing to show good faith 
e^orts to find a sul^titute for PCBs (e.g., 
eliminating its Inventory of PCBs), EPA 
proposes to deny EASA’s petition for 
exemption to process and distribute in 
commerce PCBs in buying and selling 
PCB-contaminated transformers. 

2 . Ward Transformer 

On ]aly 25,1986, The Ward 
Transformer Company (Ward 
Transformer), a member of EASA. 
requested a l*year exemption to process 
and distribute in commerce PCBs in 
buying and selling PCB-contaminated 
transformers (PDE 294). EPA proposes to 
grant Ward's petition for exemption 
provided petitioner meets certain 
criteria induding continued compliance 
with a Consent Judgment and 
maintaining certain records and 
submitting certain reports, as outlined in 
detail in Unit IV.B.2.b.ii. 

a. Background In the July 10,1984, 

PCB Exemption Rule, EPA deferred final 
action on Ward transformer's exemption 
petition in order to gather more 
information on the issue of 
unreasonable risk of injury to health or 
the environment In the pro]>o8ed rule- 
related notice published in the Federal 
Register of July 10.1984 (49 FR 28203), 
EPA specifically solicited information 
from Ward Transformer on the issue of 
unreasonable risk, stating that Ward 
Transformer could allay EPA's concern 
that granting the petition could result in 
an unreasonable risk of injury to health 
or the environment by submitting clear 
and convincing evidence to the contrary. 

In the August 29,1985. Notice of 
Petition Denial (50 FR 35192), EPA 
denied the Ward Transformer petition 
for an exemption to boy and sell used 
PCB/contaminated transformers based 
on EPA’s evaluation of the information 
submitted by the petitioner in response 
to the proposed rule-related notice, and 
determined that Ward Transformer had 
failed to provide clear and convincing 
evidence that granting an exemption 
'^’ould not result in an unreasonable risk 
of injury to health or the environment 

i. Unreasonable risk finding. Since 
Ward Transformer would be handling. 


storing, and disposing of PCB- 
contaminated fluid were EPA to grant 
an exemption, EPA concluded that 
W'ard transformer's compliance with the 
storage for disposal regulations (40 CFR 
761.65) was a significant factor in 
determining whether granting the 
exemption would result in an 
unreasonable risk of injury to health or 
the environment. The information 
submitted by Ward Transformer in 
response to die proposed rule-related 
notice of July 1904 led EPA to question 
Ward TYansformer's compKance with 
the stora ge fo r disposal requirements 
imder 40 CFR 761.65(a). Therefore. EPA 
concluded in the August 29,1985, Notice 
of Petition Denial that Ward 
Transformer had not provided clear and 
convincing evidence that granting an 
exemption would not result in an 
unreasonable risk of injury to health or 
the environment. In particular, EPA was 
concerned that petitioner had 
accumulated, prior to July 1,1982,18,000 
to 20,000 gallons of PCB-contaminated 
fluid whi^ it maintained was being 
stored in bulk storage containers for 
reuse, although Wa^ Transformer 
maintained that it did and would not use 
PCB-contaminated Ouid in servicing 
transformers. Ward Transformer stated 
that the PCB-contaminated fluid was 
being stored for treatment to below 2 
ppm. Since such treatment constitutes 
disposal of PCBs, the storage of the PCB- 
contaminated fluid in bulk storage tanks 
beginning before July 1.1982, was not in 
compliance with 40 CFR 761.65 which 
required that all PCBs stored prior to 
January 1,1983, be disposed of by 
January 1,1964 (after January 1,1963, all 
PCBs were to be disposed of within 1 
year of the date PC^ were placed into 
storage for disposal). EPA placed time 
limits on the storage of PC^ for 
disposal due to the concern that 
facilities would store PCBs for indefinite 
periods of time, increasing the likelihood 
of leaks or accidental releases of PCBs. 
Thus, EPA determined that granting an 
exemption to Ward Transformer could 
result in increased risks of human and 
environmental exposure to PCBs. In 
addition, EPA concluded that the cost of 
denying Ward Transformer's petition 
was not sufficient to outweigh the 
potential risks of injury to health and 
the environment. Therefore. EPA was 
unable to make the statutory finding of 
no unreasonable risk as required by 
section 6(e)(3)(B)(i) of TSCA. 

iL Good faith efforts finding. The 
information provided by the petitioner 
in response to Ihe July 10,1984, 
proposed rule-related notice indicated a 
continuing failure to act in good faith 
compliance with applicable regulations 
on the storage of PCBs for disposal. 


Thus, in the 1965 Notice of Petition 
Denial, EPA concluded that Ward 
Transformer had not met the statutory 
requirement of good faith efforts as 
required by section 6(e}(3)(B}(ii). 

b. Rationale for proposed decision to 
grant EPA proposes to grant Ward 
Transformer’s present exemption 
petition to process and distribute in 
commerce PCBs in buying and selling 
PCB-contaminated transformers. This 
decision is based upon information 
submitted by the petitioner which allays 
the Agency's concern about the 
petitioner's good faith efforts, as well as 
the concern that granting an exemption 
to Ward Transformer could result in 
unreasonable risks. However, the 
exemption will only remain in effect 
provided Ward Transformer continues 
to meet certain criteria as outlined by 
EPA in Unit iV.B.2.b.ii. 

According to Ward's petition for 
exemption, it has made the decision to 
dispose of its stored PCB-contaminated 
fluid rather than treat it for reuse. The 
petitioner provided EPA with copies of 
manifests and certifications of disposal 
from an EPA permitted disposal 
company, accounting for all of the fluid 
which the petitioner had been storing at 
the time the Agency denied its earlier 
petition. In addition, a statement signed 
by Ward's counsel indicated that, as of 
November 1985, Ward had no PCB or 
PCB-contaminated fluid in storage for 
disposal. Petitioner took this action in 
response to EPA's concerns about 
unreasonable risks presented by lengthy 
storage of the fluid and potential 
violations of the PCB disposal 
regulations. 

f. Unreasonable risk finding. Ward 
Transformer is engaged in the same 
types of activities as other EASA 
members. EPA has found that those 
activities do not pose an unreasonable 
risk of injury to health or the 
environment (see Units II and 
IV.A.l.a.i.). Therefore. EPA concludes 
that granting Ward Transformer an 
exemption would not result in an 
unreasonable risk of injury to health or 
the environment since all PCB- 
contaminated fluid in storage for 
disposal has been disposed of in 
accordance with the disposal 
regulations. 

ii. Good faith efforts finding. 
Documents submitted in its previous 
exemption petition showed that Ward 
Transformer entered into a contractual 
agreement of the disposal of 1,815 
gallons of PCB fluid and 1,265 gallons of 
PCB-contaminated solids which were 
collected prior to July 1,1982, EPA 
estimated in the August 29.1965, Notice 
of Petition Denial that approximately 
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16,000 to 18,000 gallons of fluid which 
had been collected prior to July 1.1982, 
remained in storage for disposal at the 
Ward facility. The documents submitted 
by Ward Transformer in its current 
petition show evidence of disposal of 
some 18.200 gallons of PCBs. Based upon 
these documents, the Agency concludes 
that Ward Transformer had 
demonstrated that it has eliminated its 
inventory of PCB-contaminated fluid in 
storage for disposal, thus satisfying an 
essential test in determining whether 
one has demonstrated good faith efforts. 

Therefore. EPA proposes to grant 
Ward Transformer’s petition for 
exemption to process and distribute in 
commerce PCBs in buying and selling 
PCB-contaminated transformers. In 
proposing to grant this exemption, EPA 
presumes Ward Transformer’s 
continued commitment to comply with 
all of the PCB regulations at 40 CFR Part 
761, and to operate within the limits of 
its exemption should it be granted in the 
flnal rule. In addition, EPA believes that 
although the Agency is proposing to 
grant the petitioner’s exemption. Ward 
Transformer must meet certain 
additional conditions to maintain their 
exemption. The conditions are that: (1) 
Ward Transformer must continue to 
comply with all terms and conditions of 
the Comprehensive Environmental 
Response Compensation and Liability 
Act (CERCLA) Consent Decree 
identified as L/.S. v. Ward, et al. No. 83- 
63-CIV 5 (E.D.N.C. June 13.1986); (2) 
Ward Transformer must maintain 
complete records relating to labeling, 
storage, and disposal of PCBs and PCB 
Hems pursuant to TSCA. In addition to 
complying with the recordkeeping and 
reporting requirements under 40 CFR 
Part 671. Subpart J, Ward Transformer 
must comply with all applicable 
conditions of § 761.80(e)(1). 

EPA concludes that Ward 
Transformer has adequately met the 
statutory requirements of no 
unreasonable risk and good faith efforts 
as required by section 6(e)(3)(b) (i) and 
(ii) of TSCA. Therefore. EPA proposes to 
grant Ward Transformer’s petition for 
exemption for 1 year to process and 
distribute in commerce PCBs in buying 
and selling PCB-contaminated 
transformers. Should a 1-year exemption 
be granted to Ward Transformer in the 
final rule, Ward Transformer must meet 
the conditions set forth in § 761.80(e)(1). 

3. Jerry’s Electric, Inc. 

On January 21.1987. Jerry’s Electric. 

Inc. (Jerry’s Electric) requested a 1-year 
exemption to process and distribute in 
commerce PCBs in buying and selling 
PCB-contaminated transformers (PDE- 
133). Specifically, Jerry’s Electric 


requests an exemption to rebuild 
drained PCB-contaminated 
transformers. In July 1984. EPA denied 
Jerry’s Electric’s earlier petition for 
exemption to do essentially the same 
activities. EPA proposes to grant 
petitioner’s current request for a 1-year 
exemption to process and distribute in 
commerce PCBs in buying and selling 
PCB-contaminated transformers. 

a. Background. In the July 10,1984 
PCB Exemptions Rule. EPA denied 
Jerry’s Electric an exemption to process 
and distribute in commerce PCBs in 
buying and selling PCB-contaminated 
transformers. In the proposed rule 
mailed to the petitioners. EPA 
specifically solicited information about 
the issue of unreasonable risk of injury 
to health and the environment and good 
faith efforts to substitute non-PCBs for 
PCBs. Since Jerry’s Electric, among other 
petitioners, failed to respond, EPA was 
unable to conclude that granting an 
exemption would not result in an 
unreasonable risk of injury to health or 
the environment and that the petitioners 
made good faith efforts to substitute 
non-PCBs for PCBs. Thus, EPA denied, 
along with several other petitions, 

Jerry’s Electric’s petition to process and 
distribute in commerce PCBs in buying 
and selling used PCB-contaminated 
transformers. 

b. Rationale for proposed decision to 
grant EPA proposes to grant Jerry’s 
Electric’s new petition for exemption to 
process and distribute in commerce 
PCB’s in buying and selling PCB- 
contaminated transformers since this 
petitioner has met the statutory 
requirements of no unreasonable risk 
and good faith efforts as required by 
section 6(e)(3)(B) (i) and (ii) of TSCA. 

i. Unreasonable risk finding. EPA 
concluded that Jerry’s l^ectric has 
shown that granting an exemption 
would not result in an unreasonable risk 
of injury to health or the environment. 
EPA estimates that the amount of PCBs 
to be processed and distributed in 
commerce in buying and selling PCB- 
contaminated transformers is a 
relatively small percentage of the PCBs 
now in circulation. Since Jerry’s Electric 
estimates that only 10 percent of the 
rebuildable transformers are PCB- 
contaminated transformers, it estimates 
that only approximately 450 PCB- 
contaminated transformers will need to 
be rebuilt. Furthermore, since Jerry’s 
Electric is purchasing already drained 
units for rebuilding, the risk of exposure 
due to normal leaks and spills in 
handling PCBs is mitigated. In addition, 
since they are required to service these 
transformers in accordance with the 
requirements of 40 CFR 761.30(a)(2), 


there will be no unreasonable risk of 
injury to health or the environment. EPA 
also concluded that granting the 
exemption will benefit society by 
allowing small utilities nation-wide to 
replace bumed-out transformers quickly, 
which will provide efficient and reliable 
electrical service throughout the United 
States. 

ii. Good faith efforts findings. EPA 
concludes that Jerry’s Qectric has met 
the statutory requirement of good faith 
efforts as required by section 
6(e)(3)(B)(ii) of TSCA. Section 
6(e)(3)(B)(ii) of TSCA requires 
petitioners to make good faith efforts to 
develop a chemical substance which 
does not present an unreasonable risk of 
inji^ to health or the environment and 
which may be substituted for PCBs. 

The petition submitted by Jerry’s 
Electric reveals that all rebuilt units will 
be filled with new insulating oil that has 
been tested and found to contain less 
than 1.0 ppm of PCBs. Thus, the 
substance that the petitioner proposes to 
use is a chemical substance which will 
not present an unreasonable risk of 
injury to health or the environment. 
Petitioner has made good faith efforts to 
substitute non-PCBs for PCBs. 

EPA concludes that Jerry’s Electric 
has adequately met the statutory 
requirements of no unreasonable risk 
and good faith efforts as required by 
section 6(e)(3)(B) (i) and (ii) of TSCA. 
'Therefore, ^A proposes to grant Jerry’s 
Electric’s petition for exemption for 1 
year to process and distribute in 
commerce PCBs in buying and selling 
PCB-contaminated transformers. 

C. Distribution in Commerce of 
Equipment Containing Less Than 50 
PPM PCBs for Use in the U.S. and 
Abroad 

EPA received one petition for 
exemption to distribute in commerce 
within the United States die casting 
machines and trim presses, as well as 
hydraulic, heat transfer, and other 
miscellaneous equipment in use and in 
storage for reuse, which contain less 
than 50 ppm PCBs. 'This same petitioner 
requested an exemption to distribute in 
commerce the same equipment for 
export. TSCA generally prohibits the 
manufacture, processing, distribution in 
commerce, and use of rcBs. EPA issued 
a final rule published in the Federal 
Register of July 10,1984 (49 FR 28172) 

(the ’’Uncontrolled PCB Rule”), 
prescribing conditions under which 
certain manufacturing processes were 
excluded from the TSCA prohibitions, 
and prescribing conditions on the use of 
PCBs in hydraulic and heat transfer 
systems. 
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The Agency recently clarified the 
status of these activities by affirming 
that the existing regulations indeed 
prohibit these activities, unless 
specifically excluded or otherwise 
allowed by regulation. However, EPA 
published in the Federal Register of June 
27.1988 (52 FR 2420G]. a final 
amendment which would exclude the 
majority of these activities from 
regulation. 

This rule amended the existing 
regulations by generally excluding from 
the TSCA section 6(e) prohibitions the 
processing, distribution in commerce, 
and use of products containing less than 
50 ppm PCS concentration, provided 
these products were legally 
manufactured, processed, distributed in 
commerce, or used, prior to October 1, 
1984. The term “legally,” as used in this 
exclusion, includes activities allowed by 
EPA by regulation, by exemption 
petition, by settlement agreement, or 
pursuant to other Agency-approved 
programs. 

As explained in the June 27,1988, 
amendment, EPA cannot individually 
identify and assess every conceivable 
type of product contaminated at these 
very low PCB levels. EPA therefore 
adopted in the June 27,1988, amendment 
to the Uncontrolled PCB Rule, a generic 
exclusion, based upon the Agency’s 
determination that the use, processing, 
and distribution in commerce of 
products with less than 50 ppm PCB 
contamination will not generally present 
an unreasonable risk of injury to health 
or the environment. EPA specifically 
excluded from the ban on the processing 
and distribution of PCB products, those 
products containing certain “old” or 
iegar PCB’s at concentrations of less 
than 50 ppm. Therefore, EPA determined 
that an exemption would not be 
required to process and distribute 
products that contain the “old” excluded 
PCBs which appear in concentrations 
less than 50 ppm. 

1 . General Motors Corporation 

On December 22,1986, General 
Motors Corporation (General Motors) 
sub^tted two petitions for exemptions 
to distribute in commerce PCBs for use 
within the United States, and to 
distribute in commerce PCBs for export 
from the United States. General Motors 
iB requesting an exemption to distribute 
in commerce PCBs found in die casting 
machinery and trim presses, and in 
hydraulic, heat transfer, and other 
miscellaneous equipment in use or in 
storage for reuse. The equipment has 
been tested and found to contain less 
than 50 ppm PCBs. EPA proposes to 
grant both of General Motors' petitions 
for exemption because EPA determined. 


in the July 10,1984, final Uncontrolled 
PCB Rule and the June 27.1988 final 
amendment to the Uncontrolled PCB 
Rule (49 FR 28172 and 53 FR 24206, 
respectively), that the use of PCBs in 
hydraulic and heat transfer fluid at 
concentrations of less than 50 ppm 
would not pose an unreasonable risk. 
Since the amendment to the 
Uncontrolled PCB rule was published in 
the Federal Register on June 27.1988 (53 
FR 24206), General Motors will no longer 
require an exemption to process and 
distribute in commerce its equipment 
containing less than 50 ppm PCBs. EPA 
proposes to grant both of General 
Motors* exemption to: (i) Distribute in 
commerce PCBs for use within the 
United States; and (ii) distribute in 
commerce PCBs for export from the 
United States. 

a. Unreasonable risk: Distribution in 
commerce within the United States, In 
the July 10,1984, Rule, EPA concluded 
that the risks associated with the use of 
PCBs at the concentrations of less than 
50 ppm are outweighed by the benefits 
of the continued use of the contaminated 
hydraulic and heat transfer systems, and 
the costs that are avoided by not 
requiring the further removal of the 
PCBs remaining in these systems at less 
than 50 ppm after July 1,1984. Therefore, 
EPA concluded that authorizing the use 
of PCBs in these systems at 
concentrations of less than 50 ppm 
would not present an unreasonable risk 
of injury to health or the environment. 
EPA has considered the risks associated 
with the continued use of this equipment 
in authorizing the use of systems 
containing less than 50 ppm and found 
that no unreasonable risks would result. 
Although EPA has expressed some 
concern in the past that possible leaks 
and spills from this equipment during 
distribution in commerce may pose 
unreasonable risks. EPA determined, in 
the August 8,1986, rule, that if 
equipment is drained of all free flowing 
liquid prior to distribution, no 
unreasonable risks will result. 

General Motors states that should 
EPA grant their request to distribute in 
commerce this equipment, which has 
been tested and shown to contain less 
than 50 ppm PCBs, all free flowing liquid 
will be drained and outside surfaces will 
be cleaned prior to distribution in 
commerce. Thus. EPA concludes that 
there is no unreasonable risk of injury to 
health or the environment by granting 
General Motors* petition for exemption 
to distribute in commerce, within the 
United States, this drained equipment 
previously contaminated with less than 
50 ppm PCBs. 


b. Unreasonable risk: Export. The 
Agency generally treats petitions for 
exemption to export PCBs more 
stringently than petitions to distribute 
PCBs within the United States because 
EPA has little or no control over the 
distribution, use, and disposal of PCBs 
once they have been exported. 

However, EPA concludes that these 
concerns are mitigated in the export of 
equipment contaminated with less than 
50 ppm PCBs, and drained of all free 
flowing liquid before their distribution in 
commerce. EPA has considered the risks 
associated with the continued use of this 
equipment in authorizing the use of 
systems containing less than 50 ppm 
PCBs and found that no unreasonable 
risks would result. EPA's concerns about 
possible leaks and spills resulting from 
distribution in commerce are mitigated 
in this instance since all equipment is 
drained of all free flowing liquid. 

Further, in the July 10,1983, rule, EPA 
included provisions that authorized the 
use of PCBs in hydraulic and heat 
transfer systems at concentrations less 
than 50 ppm for the remainder of their 
useful lives. General Motors is 
proposing to export only equipment that 
has been tested and shown to contain 
less than 50 ppm PCBs that has been 
drained of all free flowing liquids. Under 
40 CFR 761.20(b)(2). EPA allows the 
export of PCBs at concentrations less 
than 50 ppm. for purposes of disposal. 
Thus. EPA's concern about disposal 
capabilities in other countries, for 
equipment contaminated with less than 
50 ppm. is mitigated. EPA finds that no 
unreasonable risks of injury to health or 
the environment would result in granting 
this exemption. Therefore, EPA proposes 
to grant General Motors' petition for 
exemption to export equipment 
containing less than 50 ppm PCBs. 

c. Good faith efforts finding. As 
discussed in Unit 111. of this preamble, 
section 6(e)(3)(B)(ii) of TSCA requires 
petitioners to demonstrate good faith 
efforts to substitute non-PCBs for PCBs. 
Petitioner has already tested and found 
that the PCB contaiminated level is less 
than 50 ppm in the equipment that 
petitioner wishes to distribute in 
commerce. As determined in the July 10. 
1984, rule, the elimination of PCBs from 
contaminated hydraulic and heat 
transfer systems may not be technically 
feasible through existing retrofill 
technologies. For reasons related to the 
internal geometry and operating and 
design characteristics of these systems, 
PCB residues tend to persist despite 
draining and retrofilling. 

General Motors has met the statutory 
requirements of good faith effors as 
required by TSCA section 6(e)(3)(B)(ii). 
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General Motors states it has tested and 
found that all equipment that would be 
distributed in commerce in the United 
States and abroad, contains a 
concentration of less than 50 ppm RGBs. 
Further, General Motors states that all 
equipment would be drained of free 
flowing liquid and the outside surfaces 
cleaned prior to distribution in 
commerce. 

Therefore, EPA proposes to grant 
General Motor’s two exemptions to: (1) 
Distribute in commerce within the 
United States equipment contaminated 
with less than 50 ppm PCBs; and (2) 
export equipment contaminated with 
less than 50 ppm PCBs. However, 
General Motors does not require an 
exemption for these activites since the 
)une 27,1988 Uncontrolled PCB rule 
become final allowing the processing 
and distribution in commerce of 
excluded PCB products as defined in 
§ 761.3. 

D. Microscopy 

EPA received two petitions to process 
and distribute in commerce PCBs for use 
as a mounting medium in microscopy. 
PCBs are used in art and historic 
conservation to preserve specimens for 
later study, and in identifying and 
preserving small particles, including 
environmental contaminants, industrial 
contaminants, and crime scene trace 
evidence. The identification of these 
particles is based on their form, 
structure, and optical properties, as they 
appear relative to the optical properties 
of PCBs. EPA has authorized the use of 
PCBs as a mounting medium In 
microscopy. 

The Use Authorization Rule published 
in the Federal Register of July 10,1984 
(49 FR 28193), au^orized the indeflnite 
use of PCBs as a mounting medium in 
microscopy for all purposes, the 
indefinite use of PCBs as an immersion 
oil in low fluorescence microscopy, and 
the indefinite use of PCBs as an optical 
liquid. Despite these use authorizations, 
persons wishing to process and 
distribute in commerce PCBs for this 
purpose must petition for an exemption, 
as stated in 40 CFR 761.30(k). 

1. McCrone Accessories & 
Components, Division of Walter C. 
McCrone Associates, Inc. On June 25, 
1985, McCrone Accessories & 
Components, a Division of Walter C. 
McCrone Associates, Inc. (McCrone). 
petitioned for an exemption to process 
and distribute in commerce PCBs for use 
as a mounting medium in microscopy 
(PDE149). McCrone’s petition is in the 
form of a request for renewal of an 
exemption granted in July 1984 to engage 
in substantially similar activities for a 
period of 1 year. EPA proposes to deny 


this petitioner’s request for another 1- 
year exemption because the petitioner 
has failed to meet the statutory 
requirements of good faith efforts as 
required by section 6(e)(3)(B)(ii) of 
TSCA. 

a. Background. In the July 10.1984, 
PCB Exemptions Rule (49 FR 28354). 

EPA granted McCrone’s earlier petition 
for 1 year to process and distribute in 
commerce PCBs for use as a mounting 
medium in microscopy for all purposes. 
EPA concluded that granting an 
exemption would not result in an 
unreasonable risk of injury to health or 
the environment and that McCrone met 
the statutory requirement of good faith 
efforts. 

i. Unreasonable risks finding. In 
McCrone’s previous exemption petition. 
EPA concluded that granting McCrone 
an exemption would not result in an 
unreasonable risk of injury to health or 
the environment. EPA concluded this 
after taking into consideration the 
effects on human health and the 
environment, the potential for exposure 
to PCBs, the benefits of using PCBs. the 
availability of substitutes, and the 
economic impact of various regulatory 
options, as discussed in the July 10,1984, 
Use Authorization Rule. 

EPA also concluded that granting 
McCrone an exemption would not 
present an unreasonable risk because 
McCrone would process PCBs in small 
quantities and the risk of exposure to 
humans and the environment would be 
minimized by the small quantities of 
PCBs used In each application, by the 
viscosity of the PCBs, and by the careful 
handling procedures typical of 
laboratory work. In addition, EPA 
concluded that granting an exemption 
would benefit society by allowing 
specialized microscopy work to 
continue. 

ii. Good faith efforts finding. In EPA’s 
evaluation of good faith efforts, EPA 
concluded that McCrone met the 
statutory requirement of good faith 
efforts. EPA was persuaded at that time 
that there were no adequate substitutes 
for PCBs for use as a permanent 
mounting medium in microscopy in 
some relatively rare instances, such a 
preserving crime scene evidence. Thus. 
EPA concluded that McCrone had met 
the statutory requirement of good faith 
efforts and granted the exemption. 

b. Rationale for proposed decision to 
deny. EPA proposes to deny McCrone's 
petition for exemption. Although 
McCrone has met the statutory 
requirement of no unreasonable risk 
(section 6(e)(3)(B)(i) of TSCA). McCrone 
has failed to meet the statutory 
requirement of good faith efforts 
(section 6(e)(3)(B)(ii) of TSCA). 


1. Unreasonable risk finding. EPA 
reaffirms its conclusion made in the July 
10.1984, PCB Exemption Rule, that 
McCrone has met the statutory 
requirement of no unreasonable risk 
(section 6(e)(3)(B)(i) of TSCA). EPA 
agrees that there are no unreasonable 
risks to health or the environment since 
McCrone continues to process and 
utilize PCBs in small quantities. 

ii. Good faith efforts finding. The 
petitioner has not submitted any 
information that shows good faith 
efforts to substitute non-PCBs for PCBs 
as required by section 6(e)(3)(B)(ii) of 
TSCA. A good faith efforts finding 
requires a petitioner to show specifically 
what it did to substitute non-PCBs for 
PCBs or to show why it did not seek to 
substitute non-PCBs for PCBs. McCrone 
has shown no efforts to phase out the 
sale and use of PCBs where possible, 
nor has McCrone indicated an attempt, 
or why it made no attempt, to develop a 
chemical substance whi^ may be 
substituted for PCBs as required by 
section 6(e)(3)(B)(ii) of TSCA. 

Therefore, FPA proposes to deny 
McCrone’s petition for exemption to 
process and distribute PCBs for 
microscopy because the petitioner did 
not provide the information necessary 
for ^A to conclude that good faith 
efforts were made to substitute non- 
PCBs for PCBs as required by section 
section 6(e)(3)(B)(ii) of TSCA. 

2. R.P. Cargille Laboratories, Inc. On 
June 28,1985, the R.P. Cargille 
Laboratories, Inc. (Cargille) requested a 
renewal of its 1-year exemption to 
process and distribute in commerce 
PCBs for the following: (1) Use as a 
mounting medium in microscopy: (2) use 
as an immersion oil in low fluorescence 
microscopy (other than capillary 
microscopy); and (3) use as an optical 
liquid (PDE 181). ^A granted Cargille a 
1 -year exemption in July 1984 to engage 
in substantially similar activities. EPA 
proposes to deny this petitioner’s 
request for another 1-year exemption 
because the petitioner has failed to meet 
the statutory requirement of good faith 
efforts as required by section 
6{e)(3)(B)(ii) of TSCA. 

a. Background. In the July 10,1904, 
PCB Exemptions Rule (49 FR 28154), 

EPA granted Cargille’s 1979 petition for 
1 year to: (1) Process and distribute in 
commerce FGBs for use as a mounting 
medium in microscopy for all purposes; 
(2) process and distribute in commerce 
small quantities of PCBs for use as an 
optical liquid; and (3) process and 
distribute in commerce PCBs for use as 
an immersion oil in low fluorescence 
microscopy (other than capillary 
microscopy). EPA concluded that 
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granting an exemption would not result 
in an unreasonable risk of injury to 
health or the environment and diat 
Cargille had made good faith efforts to 
develop substitutes for PCBs and to 
phase out the sale and use of PCBs 
whenever possible. The exemption was 
granted on the condition that Cargille 
store the PCBs it processes and 
distributes in commerce in accordance 
with the storage for disposal 
requirements of 40 CFR 761.65(b). 

i. Unreasonable risk finding. In 
Cargille’s previous exemption petition, 
EPA concluded, after considering the 
effects on human health and the 
environment, the potential for exposure 
to PCBs, the benefits of using PCBs and 
the availability of substitutes, and the 
economic impact of various regulatory 
options, as discussed in the July 10,1984, 
Use Authorization Rule, that granting 
Cargille an exemption would not result 
in an unreasonable risk of injury to 
health or the environment. EPA also 
concluded that since Cargille would 
process and utilize PCBs in small 
quantities it would present no 
unreasonable risk to human health or 
the environment. Thus, EPA concluded 
that granting Cargille’s petition for 
exemption to process and distribute in 
commerce PCBs for the uses described 
above would not present an 
unreasonable risk of injury to health or 
the environment. 

ii. Good faith efforts finding. In EPA*s 
evaluation of good faith efforts, EPA 
concludes that Cargille made good faith 
efforts to develop substitutes for PCBs 
and to phase out the sale and use of 
PCBs whenever possible. EPA was 
persuaded, at that time, that in some 
circumstances there are no adequate 
substitutes for PCBs for use as a 
mounting medium in microscopy in 
some relatively rare instances, such as 
preserving crime scene evidence; in low 
fluorescence medical research (other 
than capillai^ microscopy); and in space 
communications and defense-related 
projects that require specialized optical 
liquids. In addition, Cargille voluntarily 
entered into a consent agreement with 
EPA to store the PCBs it processes and 
distributes in commerce in accordance 
with the storage for disposal 
requirements of 40 CFR 761.65(b). Thus, 
EPA granted Cargille's petition for 1 
year to process and distribute in 
commerce PCBs for use (except as a 
precision calibration standard), with the 
condition that Cargille store the PCBs it 
processes and distributes in accordance 
with the storage for disposal 
requirements of 40 CFR 761.65(b). 

b. Rationale for proposed decision to 
deny. EPA proposes to deny Cargille's 


new petition for exemption. Although 
Cargille has met the statutory 
requirement of no unreasonable risk 
(section 6(e)(3)(B)(i) of TSCA), Cargille 
has failed to meet the statutory 
requirement of good faith efforts 
(section 6(e)(3)(B)(ii) of TSCA). 

i. Unreasonable risk findings, EPA 
concludes that granting Cargille an 
exemption would not result in an 
unreasonable risk of injury to health or 
the environment. EPA reaffirms its 
conclusion, made in the July 10,1984, 
PCB Exemptions Rule, that Cargille has 
met the statutory requirement of no 
unreasonable risk (section 6(e)(3)(B)(i) 
of TSCA). EPA sees no significant 
changes since Cargille’s earlier petition 
to necessitate a change in EPA's 
previous conclusion of no unreasonable 
risk made in the PCB Exemptions Rule. 

Cargille continues to process PCBs in 
small quantities, using laboratory 
practices designed to minimize human 
and environmental exposure to PCBs, 
including the use of e^aust fume hoods 
and personal protection equipment. 

Once Cargille has distributed the PCBs, 
the risks of exposure to humans and the 
environment are minimized by the small 
quantities of PCBs used in each 
application, by the viscosity of the PCBs, 
and by the careful handling procedures 
typical of laboratory work. 

ii. Good faith efforts finding, EPA 
considers several factors in determining 
whether a petitioner has made good 
faith efforts (see Unit III.). One such 
factor is whether a petitioner has 
expended time and effort to develop or 
search for a substitute. Although 
Cargille alleges that good faith efforts 
are underway to develop PCB-free 
replacements for low fluorescence 
immersion oil and PCB-containing 
mounting media, no evidence has been 
submitt^ to substantiate this allegation. 
Cargille’s last exemption petition was 
granted based on Cargille’s assertions 
that good faith efforts were underway to 
develop PCB-free replacements. In fact, 
Cargille stated in their last petition for 
exemption (in 1984) that they 
anticipated that such replacements 
would be available in 1 year to 18 
months. The burden rests on the 
petitioner to show specifically what it 
did to substitute non-PCBs for PCBs or 
show why it did not seek to substitute 
non-PCBs for PCBs. Therefore, without 
further evidence of Cargille’s continuing 
efforts to develop substitutes for PCB- 
containing immersion oil and mounting 
media. EPA cannot make a finding of 
good faitli efforts. 

Therefore, EPA proposes to deny 
Cargille’s petition for exemption to: (1) 
Process and distribute in commerce 


PCBs for use as a mounting medium in 
microscopy for all purposes; (2) process 
and distribute in commerce PCBs for use 
as an immersion oil in low fluorescence 
microscopy (other than capillary 
microscopy); and (3) process and 
distribute in commerce small quantities 
of PCBs for use as an optical liquid. 

E. Research and Development 

EPA received two petitions for 
exemption from the same petitioner, one 
petition requesting an exemption to 
manufacture PCBs for use in small 
quantities for research and development 
and the other petition requesting an 
exemption to export PCBs for use in 
small quantities for research and 
development. EPA also received from 
another petitioner a petition for 
exemption to import small quantities of 
PCBs for research and development. 

EPA authorized, indefinitely, the use 
of PCBs in small quantities for research 
and development in the Use 
Authorization Rule published in the 
Federal Register of July 10,1984. “Small 
quantities for research and 
development” is defined at 40 CFR 761.3 
as “any quantity of PCBs (1) that is 
originally packaged in one or more 
hermetically sealed containers of a 
volume of no more than five (5.0) 
milliliters, and (2) that is used only for 
purposes of scientific experimentation 
or analysis, or chemical research on, or 
analysis of. PCBs. but not for research or 
analysis for the development of a PCB 
product.” 

The processing and distribution of 
PCBs in small quantities for use in 
research and development is also 
allowed via a class exemption which 
eliminated the need for each processor 
and distributor to file an individual 
exemption. In the PCB Exemptions Rule, 
published in the Federal Register of 
August 8,1986 (51 FR 28556) EPA 
granted a class exemption to all persons 
processing and distributing in commerce 
PCBs for use in research and 
development. The class exemption 
includes all persons or business entities 
which process and distribute in 
commerce PCBs in accordance with the 
definition of “small quantities for 
research and development” as specified 
in 40 CFR 761.3. EPA placed the 
following terms and conditions on the 
class exemption: (a) That all processors 
and distributors maintain records of 
their PCB activities for a period of 5 
years; and (b) that any person or 
company that expects to process or 
distribute in commerce 100 g (0.22 lbs.) 
or more PCBs for research and 
development in 1 year report to EPA and 
identify the sites of PCB activities and 








32336 


Federal Register / Vol. 53. No. 164 / Wednesday, August 24, 1988 / Proposed Rules 


the quantities of PCBs to be processed 
or distributed in commerce. 

In granting this class exemption. EPA 
retained the authority to terminate the 
class exemption, or to exclude any 
processor or distributor from the class 
exemption, upon determining that 
maintaining the class exemption as to 
all, or some, processors and distributors 
will pose an unreasonable risk of injury 
to health or the environment. Any 
changes in the disposition of the class 
exemption, or the status of individuals 
within the class exemption, will be 
published in a notice of proposed 
rulemaking and the petitioners vrill be 
allowed to continue activities until a 
final rule is promulgated. 

The manufacturing and/or exporting 
of PCBs in small quantities for research 
and development is not allowed without 
specific individual exemptions 
(manufacture includes importation 
under 40 CFR 781.3.). Therefore, while 
the petitioner's processing and 
distribution in commerce activities are 
covered by the class exemption 
discussed above, EPA must make a 
company-specific determination of no 
unreasonable risk and good faith efforts 
before granting petitions for exemption 
to manufactxu^ and/or export PCBs for 
use in research and development. 

1 . Accu-Standard 

On April 11. 198a Accu-Standard 
submitted two petitions for exemptions 
to (i) manufacture PCBs in small 
quantities for research and 
development, and (ii) export PCBs in 
small quantities for research and 
development. EPA proposes to grant 
both Accu-Standard petitions for 
exemption because Accu-Standard's 
manuifacturing and e.xport activities are 
consistent wiQi research and 
development activities which were 
found not to pose an unreasonable risk 
in the July 10.1984. and August 8,1908. 
final PCB Exemption Rules (49 FR 28154 
and 51 FR 28556. respectively). 

Both final PCB Exemption Rules also 
concluded that while the general goal of 
TSCA section 8(e) is to phase out the 
manufacture, processing, distribution In 
commerce, and use of PCBs, this goal 
does not apply to critical health, 
environmental, and scientific research 
on PCBs. EPA believes that some PCBs 
will always be needed, if only for 
analytical standards, to ensure that the 
goal of section 6(e) is being met. 
Therefore, EPA has maintained the 
policy of automatically renewing 
exemptions for manufacture, processing, 
distribution in commerce, and export of 
PCBs for research and development at 
the end of each year unless the 
petitioner changes the quantity of PCBs 


or the manner of handling of PCBs (in 
the case of exemptions to manufacture 
or export PCBs for research and 
development), or the Agency receives 
information affecting the unreasonable 
risk determination as to any or all 
members of the class exemption to 
process and distribute in commerce 
PCBs in small quantities for research 
and development. 

Thus, should either or both of the 
Accu-Standard exemption requests be 
granted in the final action on this 
proposed rule, EPA will automatically 
renew the exemptionfs) every year. 
However. Accu-Standard wiU be 
required to notify EPA of any 
substantial changes in the quantity 
handled, or the manner of handling 
PCBs under the Accu-Standard 
exemption(8). EPA will review such 
information, end change the status of 
the exomption(s). if necessary, by 
rulemaking. The petitioner will be 
allowed to continue its activity imder 
the exemptionfs) until the Agency takes 
final action changing the status of the 
exemption(8). 

a. Unreasonable risk: manufacture. In 
the July 10,1984, final PCB Exemptions 
Rule. EPA concluded that the 
manufacture of PCBs for research and 
development does not pose 
unreasonable risks of injury to human 
health or the environment. EPA based 
this finding on the following 
considerations; (1) these PCBs are 
manufactured using good laboratory 
practices which are designed to 
minimize human and environmental 
exposure; (2) the PCB synthesis is 
performed by trained laboratory 
personnel; and (3) the risk of exposure, 
if any. to PCBs during the subsequent 
storage and shipment of analytical 
standards is small because the PCBs are 
packaged in hermetically sealed 
containers and are marked with warning 
labels. 

Accu-Standard will be manufacturing 
as little as 200 mg. and no more than 100 
g, of PCBs per year. Accu-Standard 
employs trained laboratoi^ personnel 
who operate in accordance with good 
laboratory practices. PCBs 
manufactured by Accu-Standard will be 
packc^ed in hermetically sealed 
containers of 5 ml or less (by volume). 
Therefore, EPA finds that no 
unreasonable risk will result from 
granting on exemption to Accu-Standard 
to manufactiue PCBs in small quantities 
for research and development. 

b. Unreasonable risk: Export, The 
Agency generally treats petitions for 
exemption to export PCl^ more 
stringently than petitions for exemption 
to distribute PCBs within the United 
States because EPA has little or no 


control over the distribution, use. and 
disposal of PCBs once they have been 
exported. However, EPA believes that 
those concerns are mitigated in the 
export of PCBs in small quantities for 
research and development by the 
viscosity, quantity, marking, and 
packaging of the PCBs. as well as by the 
careful handling of the PCBs by trained 
personnel. 

Accu-Standard will be distributing in 
commerce (within the United States and 
for export approximately 800 g of PCBs. 
Accu-Standard is uncertain how much 
of this total will be exported under the 
exemption, if granted. Assuming that 
Accu-Standard could potentially export 
as much as 800 g of PCBs under an 
export exemption. EPA finds that no 
unreasonable risk will result from 
granting the exemption. 

c. Good faith efforts finding, EPA has 
determined that the good faitii efforts 
finding is not relevant to petitions to 
manufacture or export PCBs in small 
quantities for reseaxxdi and development 
because there are no substitutes for 
PCBs in health and environmental 
research. Pure PCBs are needed for this 
research because commercial PCBs 
contain mixture of isomers and 
contaminants which may adversely 
affect experimental research, and in 
general PCBs are being phased out of 
use and are less available for research 
and development 

Therefore, EPA proposes to grant 
Accu-Standard two exemptions: (1) To 
manufacture PCBs in small quantities 
for research and development; and (2) to 
export PCBs in small quantities for 
research and development. 

2. Unison Transformer Services, Inc, 

On April 24,1987, Unison Transformer 
Services, Inc. (Unison) submitted a 
petition for exemption to import into the 
United States small quantities of PCB- 
containing fluid taken from PCB 
Transformers which have been 
retrofilled, for purposes of testing and 
analysis. Unison wants to analyze this 
fluid to determine PCB concentration, as 
well as other parameters such as 
moisture content, as part of its customer 
service program. Unison wishes to ship 
no more than 250 samples. Unison states 
that each sample will contain 5 mL or 
less fluid and will be shipped in EPA 
and DOT-approved shipping containers 
with sufficient absorbent to prevent any 
releases from containers. Unison also 
states that the PCB concentration in 
such samples can range from 0-100 
percent. ^A proposes to grant Unison's 
petition, because Uni8on*8 import 
activity is consistent with research and 
development activities which were 
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found not to pose an unreasonable risk 
in the July 10,1984, and August 8,1986, 
final PCB Exemption Rules. EPA 
proposes to grant this petitioner’s 
request for a l-year exemption to import 
small quantities of PCBs for research 
and development provided the petitioner 
meets the conditions of the exemption 
as stated in § 761.80(m)(8). 

The July 10,1984, and the August 8, 
1986. rules concluded that while the 
general goal of TSCA section 6(e) is to 
phase out the manufacture (which 
includes importation under § 761.3), 
processing, distribution in commerce, 
and use of PCBs, this goal would not be 
served if critical health, environmental 
and scientific research on PCBs is 
prevented. EPA believes that some PCBs 
will always be needed, if only for 
analytical standards to ensure that the 
goal of section 6(e) is being met. EPA 
automatically renews exemptions for 
manufacture, processing and 
distribution in commerce, and export of 
PCBs for research and development. 
However, EPA will require that should 
an increase in the amount of PCBs to be 
manufactured, imported, or exported or 
any change in the manner of 
manufacture, import or export of PCBs, 
petitioners are to notify EPA, as 
specified at 51 FR 28556 (August 8.1986). 

Thus, should Unison's exemption 
request be granted in the final action on 
this proposed rule, EPA will 
automatically renew the exemption 
every year. However, Unison will be 
required to notify EPA of any 
substantial changes in the quantity 
handled, or the manner of handling 
PCTs under Unison's exemption. EPA 
will review such information, and 
change the status of the exemption, if 
necessary, by rulemaking. The petitioner 
will be allowed to continue its activity 
under the exemption until the Agency 
lakes final action changing the status of 
the exemption. 

a. Unreasonable risk finding. EPA 
concluded that granting on exemption 
will not present an unreasonable risk of 
injury to health or the environment. 
Should Unison follow the conditions of 
the exemption, that is: (i) The use of 5.0 
ml hermetically sealed vials, (ii) the 
total to be imported not to exceed 250 
samples during the exemption period, 
and (iii) quarterly inspections of its 
laboratories to ensure that proper safety 
procedures are being followed, there 
will be no unreasonable risk of injury to 
health or the environment. Futhermore, 
Unison stated that the shipping 
container will be shipped with sufficient 
absorbent to prevent PCB release into 
the environment should an accident 
occur. 


To ensure proper handling of samples. 
Unison stated that this laboratory 
employees who will be involved in the 
collection, shipping, and analysis of 
samples have been specially trained in 
handling, analysis, and disposal of fluids 
containing PCBs. Unison stated that it 
requires its workers to wear protective 
clothing, handle PCBs in a hood used 
exclusively for PCB-related work, all of 
which will minimize exposure to PCBs. 
Unison did not estimate what the cost of 
denial would be, but did state that 
denial of the application would 
significantly hinder efforts in many 
countries to offer their services, which 
would adversely impact efforts to 
remove PCBs from U.S. corporate- 
owned transformers abroad. Unison 
stated that granting the petition would 
expedite removal and destruction of 
PCBs in many nations. Unison also 
stated that it has explored the 
alternative of having these analyses 
conducted in the countries in which the 
samples are taken, but found they do not 
have the precision and reliability 
required to track and assure successful 
application of the technology as 
demonstrated in the United States. In 
particiilar, foreign laboratories do not 
have the necessary experience to 
quantitate PCBs in Unison's proprietary 
fluid. 

The considerations involved with this 
petition of Unison are similar to those of 
the petitions for the manufacturing, 
processing, and distribution in 
commerce of PCBs for research and 
development, as described in Unit IV.D. 
of this preamble. The goal of section 6(e) 
of TSCA is to phase out the 
manufacture, processing, distribution in 
commerce and use of PCBs. EPA 
believes that this goal does not apply to 
petitioners, such as Unison, who import 
small quantities of PCBs for the 
continuation of important research 
activities. The importation of small 
quantities of PCB fluid for research and 
development under the safeguards 
provided in the Unison petition in 
addition to the conditions EPA has 
placed on the exemption, will aid in the 
Agency's implementation of section 6(e) 
of TSCA. 

Should a 1-year exemption be granted 
to Unison, EPA will automatically renew 
the exemption unless Unison notifies 
EPA of any increase in the amount of 
PCBs to be imported or any change in 
the manner of import of PCBs. Any 
changes in these factors may affect 
EPA’s conclusion that the exemption 
does not present an unreasonable risk of 
injury to health or the environment. EPA 
will consider the submission of such 
information to be a renewed petition for 


exemption. EPA will evaluate the 
information in the renewed exemption 
petition, published a proposed rule for 
public comment, and issue a final rule 
either granting or denying the 
exemption. Until EPA acts on the 
renewed exemption petition, the 
petitioner will be allowed to continue 
the activities for which it requests 
exemption. 

b. Good faith efforts finding. EPA 
concluded that Unison made good faith 
efforts to substitute non-PCBs for PCBs. 
Indeed, Unison's petition for exemption 
to test the samples is an important part 
of its program to get customers to 
substitute Unison's non-PCB transformer 
fluid for PCB transformer fluid. Granting 
an exemption will benefit society by 
promoting the use of a non-PCB 
transformer fluid as a substitute for 
PCBs, thereby reducing contamination 
both within the United States and 
abroad. In addition. Unison's success in 
marketing the non-PCB transformer fluid 
abroad may indirectly help it market 
such substitutes in the United States, as 
these substitutes become more widely 
accepted and used. Thus, granting 
Unison an exemption furthers EPA’s 
goal of phasing out PCB’s 

Therefore. EPA grants Unison an 
exemption for 1 year to import no more 
than 250 samples of PCB-contaminated 
fluid taken from PCB Transformers for 
purposes of testing and analysis. 

F. Inadvertently Generated PCBs 

EPA received one renewal petition for 
exemption to process and distribute 
inadvertently generated PCBs above 
allowable concentration levels for 
"excluded manufacturing processes". 

The Uncontrolled PCB Rule published 
in the Federal Register of July 10.1984 
(49 FR 28172), excluded from the 
prohibition on the manufacture, 
processing, distribution in commerce, 
and use of PCBs those PCBs. 
inadvertently generated in an "excluded 
manufacturing process". An "excluded 
manufacturing process" as defined at 40 
CFR 761.3 is a manufacturing process or 
importation in which the concentration 
of inadvertently generated PCBs in the 
product is limited to an annual average 
of less than 25 ppm, with a 50 ppm 
maximum, except that the concentration 
of inadvertently generated PCBs in the 
components of detergent bars must be 
less than 5 ppm. Limits arc also placed 
on the concentration of PCBs discharged 
to air and water from an excluded 
manufacturing site. 

The Uncontrolled PCB Rule placed 
limits on the concentration of PCBs 
leaving the site of processes which 
generate PCBs as inadvertent 
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byproducts. EPA also placed limits on 
the concentration of inadvertently 
generated PCBs in products imported 
into the United States. The processing, 
distribution in commerce, and use of 
products of ''excluded manufacturing 
processes" are excluded from the 
prohibitions on the processing, 
distribution in commerce, and use of 
PCBs. Thus, the intent of the 
Uncontrolled PCB Rule is to limit the 
addition of PCBs into the environment 
by regulating the concentration of 
inadvertently generated PCBs in 
products at the point where the PCBs 
are introduced into commerce. 

Processors and distributors of 
products containing inadvertently 
generated PCBs are responsible for 
determining that their suppliers' 
processes qualify as "excluded 
manufacturing processes", or that their 
suppliers have exemptions to 
manufacture or import, and distribute, 
PCBs over regulatory limits. However, 
since EPA regulates concentrations of 
inadvertently generated PCBs in 
products at the point of the original 
manufacture or import of the PCBs, a 
manufacturer or importer cannot assign 
its duty to comply with the limits on 
"excluded manufacturing processes" to 
downstream processors, distributors, or 
users. Therefore, processors and 
distributors of inadvertently generated 
PCBs should not need exemptions 
except where an exemption is needed to 
process or distribute inadvertently 
generated PCBs in inventories 
accumulated prior to the effective date 
of the Uncontrolled PCB Rule (October 
1,1984). Although EPA's final 
amendment to the Uncontrolled PCB 
Rule (June 27,1988: 53 FR 24206) 
specifically excludes from regulation 
activities involving materials generated 
prior to October 1.1984 with PCB 
concentrations up to 50 ppm. petitioners 
who generated PCBs at concentrations 
above 50 ppm continue to need an 
exemption to distribute in commerce 
these inadvertently generated PCBs. 

In considering petitions for exemption 
to manufacture, import, or distribute in 
commerce inventories of inadvertently 
generated PCBs above the limits 
established in the UncontroUed PCB 
Rule. EPA will evaluate the exposures 
and risks associated with the ftirlher 
processing, distribution, and use of the 
PCBs. EPA considered such exposure 
issues when it established average and 
maximum concentration levels for 
inadvertently generated PCBs at the 
point of their introduction into 
commerce, and included the further 
processing, distribution, and use of 
those PCBs in the Uncontrolled PCB 
Rule. 


1. Aluminum Company of America 

On July 24.1987, the Aluminum 
Company of America (ALCOA) 
requested a renewal of its 1-year 
exemption to distribute in commerce 
aluminum chloride (Aids) containing 
inadvertently generated PCBs above the 
limits established in the Uncontrolled 
PCB Rule. In the Federal Register 
published on August 8,1966 (51 FR 
28556], EPA granted ALCOA and its 
customers a 1-year exemption to process 
and distribute in commerce 
inadvertently generated PCBs at 
concentrations above those specified for 
"excluded manufacturing processes at 
S 761.3, provided that the conditions for 
the exemption were met The conditions 
included: (a) Limiting the exemption to 
the sale of 1.116,225 lbs. of AlCt for use 
in the production of pigments; or (b) 
requiring ALCOA to notify the Agency 
30 days prior to delivery if the AlCU is 
to be sold for use only in the production 
of pigments to a company other than 
Kemira, Incorporated of Savannah, GA. 

EPA proposes to grant this petitioner’s 
request for another 1-year exemption 
provided the conditions for exemption 
are met and maintained. 

a. Background In the August 8.1986, 
PCB Exemptions Rule, EPA granted, 
with certain conditions, ALCOA’s 
petition to process and distribute in 
commerce inadvertently generated PCBs 
at concentrations above those specified 
for "excluded manufacturing processes" 
at § 761.3. EPA determined diat granting 
ALCOA an exemption would not pose 
an unreasonable risk of injury to human 
health or the environment and that 
ALCOA had demonstrated good faith 
efforts and thus, granted ALCOA a 1- 
year exemption. However, since 
ALCOA had approximately twice the 
amount of AiCh in inventory as it 
expected to distribute in commerce 
during that 1-year exemption period, 

EPA anticipated that AIX^OA would 
request another renewal of the 
exemption to allow further distribution 
in commerce at the end of that l-year 
approval period. ALCOA's Anderson 
County Works, which is no longer in 
operation, used a process in which AlCls 
was converted to aluminum metaL 
ALCOA provided information indicating 
that there would be no PCBs in the 
aluminum metal and that all PCBs are 
concentrated in process wastes which 
would be disposed of in accordance 
with EPA regulations. Thus, the 90 
percent of the AlCh which would be 
converted to metallic aluminum is part 
of an "excluded manufacturing process" 
since the metallic aluminum contains no 
PCBs and EPA considers a 
manufacturing process to be all of a 


series of unit operations at one site (a 
contiguous property) resulting in the 
production of a product. Thus, ALCOA 
does not need an exemption to 
manufacture AlCU for use in the 
production of aluminum metal at 
Anderson County Works. 

Of the AlCls produced by the 
Anderson County Works process. 10 
percent is not converted to aluminum 
metal. ALCOA petitioned for 
exemptions to manufacture and 
distribute in commerce that 10 percent 
of AlCls as a product, as well as to 
distribute in commerce a substantial 
amount of AlCls In ALCOA's Inventory. 
Although the Anderson County Works 
was not in operation, ALCOA’s petition 
requested that it be aliowed to 
manufacture and distribute in commerce 
10 percent of its AlCls production 
capacity as a product should the plant 
be reopened within the exemption 
period. ALCOA specified that if an 
exemption were granted, the existing 
inventory of AlCh would be efistributed 
in the commerce, whether or not the 
plant is reopened. 

During the comment period on the 
proposed rule and the public meeting on 
November 6,1985. ALCOA withdrew its 
petition for exemption to manufacture 
AlCls. stating that ALCOA had no plans 
to resume production of AlCls for its 
anhydrous aluminum process. ALCOA 
also amended its petition for exemption 
to distribute in commerce AlCU 
containing PCBs at concentrations 
above the limits established in the 
Uncontrolled PCB Rule. The amended 
petition requested exemption only to 
distribute in commerce its existing 
inventory. 

1. Unreasonable risk finding. In the 
August 8,1986, final PCB Exemptions 
Rule, EPA concluded that granting the 
ALCOA exemption petition would not 
pose an unreasonable risk of injury to 
human health or the environment 
ALCOA submitted detailed information 
on the Kemira process which showed 
that the concentration of PCBs in the 
Kemira pigment will be about 5 ppm. 

The Agency determined that pigments 
compose as little as 2 percent and no 
more than 20 percent of final consumer 
products and that no unreasonable risks 
would result from the processing, 
distribution in commerce, and use of 
inadvertently generated rcBs in 
pigments, assuming that pigment is 
contaminated with PCBs at the 
maximum level of 50 ppm. The exposure 
and associated risks involved in the 
distribution in commerce of the AlCU for 
use in the manufacture of pigments, as 
well as the further processing, 
distribution in commerce, and use of the 
AlCU are estimated to be on the same 
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order of magnitude as the concentration 
levels allowed for ‘‘excluded 
manufacturing processes** in the 
Uncontrolled PCB Rule. 

Based on specific information 
submitted by ALCOA during the 
comment period, EPA estimated that the 
economic consequences of denying the 
petition involved the costs of disposing 
of 500,000 lbs. of AICI3 (the amount to be 
sold during the 1-year exemption period) 
in accordance with the regulations on 
the disposal of PCBs at 40 CFR 761.60 
and the lost sale value of the pigment. 
EPA concludes that the total economic 
consequences to ALCOA if its 
exemption petition were denied would 
have been about $995,000. 

After careful consideration of the 
risks posed by the use of the AlCL in the 
production of pigment, and by the use of 
the pigment in doivnstream processes 
and products. EPA has determined that 
the economic consequences of a denial 
to ALCOA are not warranted when 
compared with the relatively low risks 
associated with granting the exemption. 

ii. Good faith efforts finding. Since 
ALCOA had limited its exemption 
petition to existing inventory and since 
they would not be producing any 
additional AICI3. EPA determined that 
the good faith efforts concern was no 
longer pertinent. The current inventory 
was produced by ALCOA under the 
EPA policy that allowed activities to 
contmue while EPA acted on their 
petition (See Unit I.B.). Thus, the Agency 
found that the peUtioner had 
demonstrated good faith efforts. 

b. Rationale for proposed decision to 
grant EPA proposes to grant ALCOA*s 
present exemption petition to process 
and distribute in commerce 
inadvertently generated PCBs at 
concentrations above those specified for 
excluded manufacturing processes** at 
i 761.3 provided that the conditions set 
forth for such exemption are met. The 
conditions are that: (i) The exemption is 
limited to the 440.855 lbs. of AlCU for 
use in the production of pigments and 
(ii) the Agency must be notified 30 days 
prior to delivery if the AlCU is to be sold 
lo a company other than Kemira, Inc. of 
Savannah. GA. 

According to ALCOA’s present 
petition for exemption. ALCOA has 
permanently closed the Anderson 
County facility which is presently 
undergoing decommissioning. Further. 
ALCOA continues to sell only from the 
inventory at the Anderson County 
facility to only one customer (Kemira. 

Jnc.). at one plant location (Savannah, 
CA). Petitioner has continued to comply 
with all the conditions EPA set forth 
when the last exemption was granted. 


EPA presumes ALCOA’s continued good 
faith efforts to comply with all of the 
PCB regulations at 40 CFR Part 761. and 
to operate within the limits of its 
exemptions should it be granted in the 
final rule. 

i. Unreasonable risk finding, ALCOA 
is engaged in the same activity for 
which it received its last l-year 
exemption. Therefore, EPA concludes 
that granting ALCOA an exemption 
would not result in an unreasonable risk 
of injury to health or the environment 
since ALCOA is not manufachiring 
PCBs, but is distributing in commerce 
inadvertently generated PCBs that are 
estimated to be on the same order of 
magnitude as the concentration levels 
allowed for “excluded manufacturing 
processes’* in the Uncontrolled PCB 
Rule. 

ii. Good faith efforts finding. The 
Agency concludei for the last 
exemption, that the good faith efforts 
concern was not pertinent since ALCOA 
limited its exemption petition to its 
existing inventory and was not 
producing additional AlCU. ALCOA 
continues to limit the request for 
exemption to its existing inventory and 
continues to engage in the same activity. 
Thus, EPA proposes to grant ALCOA an 
exemption to distribute in commerce its 
existing inventory of AICI3. provided 
that the conditions set forth in 40 CFR 
761.80(q){l) (i) and (ii) are met. In 
granting the ALCOA petition to 
distribute in commerce its existing 
inventory of aluminum chloride. EPA is 
also exempting from the prohibitions on 
the processing, distribution in 
commerce, and use of PCBs the further 
processing and distribution in commerce 
of these PCBs. Accordingly, processors 
and distributors of ALCOA's inventory 
of AlCL do not have to apply for 
separate exemptions. 

EPA concludes that ALCOA has 
submitted sufficient information to 
determine that ALCOA has acted in 
good faith compliance with the terms of 
their last exemption. Therefore, EPA 
proposes to grant ALCOA’s petition for 
a 1-year exemption to process and 
distribute in commerce inadvertently 
generated PCBs at concentrations above 
those specified for ‘‘excluded 
manufacturing processes.” 

V. OfBcial Rulemaking Record 

For the convenience of the public and 
EPA. all of the information originally 
submitted and Bled in docket number 
OPTS-66002 (processing and 
distribution in commerce exemptions) is 
being con solid ated into one docket, 
number OPTS-66008. 'This proposed rule 


is a continuation of that docket under 
OPTS-B6008F. 

In accordance with the requirements 
of section 19(a)(3) of TSCA. EPA is 
issuing the following list of documents, 
which constitutes the record of this 
proposed rulemaking. A supplementary 
list or lists may be published any time 
on or before the date the final rule is 
issued. However, public comments, the 
transcript of the rulemaking hearing (if 
one is held), and submissions made at 
the rulemaking hearing, or in connection 
with it, will not be listed, because these 
documents are exempt from Federal 
Register listing under TSCA section 
19(a)(3). A full list of these materials will 
be available on request from EPA’s 
TSCA Assistance Office listed under 
“FOR FURTHER INFORMATION 
CONTACT.” 

A, Previous Rulemaking Records 

(1) Official Rulemaking Record from 
‘’Polychlorinated Biphenyls (PCBs) 
Disposal and Marking Rule,” Docket No. 
OPTS-68005. 43 FR 7150. February 17. 
1978. 

(2) Official Rulemaking Record from 
“Polychlorinated Biphenyls (PCBs) 
Manufacturing, Processing, Distribution 
in Commerce, and Use Prohibition 
Rule,” 44 FR 31514, May 31.1979. 

(3) Official Rulemaking Record from 
“Polychlorinated Biphenyls (PCBs); 
Proposed Rulemaking for PCB 
Manufacturing Exemptions,” Docket No. 
OPTS-06001. 44 FR 31564. May 31.1979. 

(4) Official Rulemaking Record from 
“Polychlorinated Biphenyls (PCBs) 
Manufacturing. Processing, Distribution 
in Commerce, and Use Prohibitions; Use 
in Electrical Equipment,” Docket No. 
OPTS-62015, 47 FR 37342, August 25. 
1982. 

(5) Official Rulemaking Record from 
“Polychlorinated Biphenyls (PCBs); 
Manufacturing, Processing, Distribution 
in Commerce, and Use Prohibitions; Use 
in Closed and Controlled Waste 
Manufacturing Processes.” Docket No. 
OPTS-62017. 47 FR 46980. October 21. 

1982. 

(6) Official Rulemaking Record from 
“Polychlorinated Biphenyls (PCBs); 
Manufacturing. Processing, Distribution 
in Commerce, and Use Prohibitions; 
Amendment to Use Authorization for 
PCB Railroad Transformers,” Docket 
No. OPTS-62020. 48 FR 124, January 3. 

1983. 

(7) Official Rulemaking Record from 
“Polychlorinated Biphenyls (PCBs); 
Manufacturing. Processing, Distribution 
in Commerce, and Use Prohibitions; 
Response to Individual and Class 
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Petitions for Exemption,** Docket No. 
OPTS-66008A, 49 FR 28154, July 10,1984. 

(8) Official Rulemaking Record from 
*'Polychlorinated Biphenyls [TCBs); 
Manufacturing, Processing. Distribution 
in Commerce, and Use Prohibitions; 
Exclusions, Exemptions and Use 
Authorizations,** Docket No. OPTS- 
62032A. 49 FR 28172, July 10,1984. 

(9) Official Rulemaking Record from 
"Polychlorinated Biphenyls (PCBs); 
Manufacturing, Processing. Distribution 
in Commerce, and Use Prohibitions; Use 
in Microscopy and Research and 
Development,** Docket No. OPTS- 
62031A, 49 FR 28193, July 10.1984. 

(10) Official Rulemaking Record from 
"Polychlorinated Biphenyls (PCBs); 
Manufacturing, Processing, Distribution 
in Commerce, and Use Prohibitions; 
Response to Exemption Petitions; 
Proposed Rule,** Docket No. OPTS- 
66008C. 50 FR 35182, August 29.1985. 

B, Federal Register Notices 

(11) 43 FR 50905, November 1,1978, 
USEPA, **Procedures for Rulemaking 
Under Section 6 of Toxic Substances 
Control Act; Interim Procedural Rules 
for Polychlorinated Biphenyls (PCBs) 

Ban Exemption.** 

(12) 44 108, January 2,1979, 

USEPA, ‘‘Polychlorinated Biphenyls 
(PCBs): Policy for Implementation and 
Enforcement.** 

(13) 44 FR 31558, May 31,1979, 

USEPA, "Procedures for Rulemaking 
Under Section 6 of the Toxic Substances 
Control Act: Interim Procedural Rules 
for Exemptions from the Polychlorinated 
Biphenyl (PCB) Processing and 
Distribution in Commerce Prohibitions.** 

(14) 44 FR 31564, May 31,1979, 

USEPA, "Polychlorinated Biphenyls 
(PCBs): Proposed Rulemaking for PCB 
Manufacturing Exemptions.** 

(15) 44 FR 42727, July 20,1979, USEPA. 
"Proposed Rulemaldng for 
Polychlorinated Biphenyls (PCBs): 
Manufacturing Exemptions; Notice of 
Receipt of Additional Manufacturing 
Petitions and Extension of Reply 
Comment Period.** 

(16) 45 FR 15247, March 5.1980, 
USEPA. "Polychlorinated Biphenyls 
(PCBs): Statement of Policy on All 
Future Exemptions Petitions.** 

(17) 45 FR 29115, May 1.1980. USEPA. 
"Polychlorinated Biphenyls (PCBs); 
Expiration of the Open Border Policy for 
PCB Disposal.** 

(18) 48 FR 50486. November 1.1983, 
USEPA, "Polychlorinated Biphenyls 
(PCBs); Manufacturing. Processing. 
Distribution in Commerce Exemptions; 
Proposed Rule,** Docket No. OPTS 60008. 

(19) 48 FR 52402, November 17.1983, 
USEPA, "Polychlorinated Biphenyls 
(PCBs); Manufacturing. Processing, 


Distribution in Commerce, and Use 
Prohibitions; Use in Microscopy and 
Research and Development; Proposed 
Rule,** Docket No. OPTS-62031. 

(20) 48 FR 55076, December 8,1983, 
USEPA, *‘Polychlorinated Biphenyls 
(PCBs); Exclusions, Exemptions and Use 
Authorizations; Proposed Rule,’* Docket 
No. OPTS-62032. 

(21) 49 FR 28203, July 10,1984, USEPA, 
‘‘Polychlorinated Biphenyls (PCBs); 
Request for Additional Comments on 
Certain Indi\idual and Class Petitions 
for Exemptions," Docket No. OPTS- 
66008B. 

(22) 48 FR 39966. October 11,1984, 
USEPA, "Polychlorinated Biphenyls 
(PCBs); Manufacturing, Processing, 
Distribution in Commerce and Use 
Prohibitions; Use in Electrical 
*rransformer8; Proposed Rule,** Docket 
No. 62035A. 

(23) 51 FR 28556, August 8.1986, 
USEPA, "Polychlorinated Biphenyls 
(PCBs); Manufacturing and Distribution 
in Commerce and Use Prohibitions; 
Response to Exemption Petitions; Final 
Rule,** Docket No. 66008E. 

(24) 50 FR 35201, August 29,1986, 
USEPA, "Polychlorinated Biphenyls 
(PCBs); Manufacturing, Processing, 
Distribution in Commerce and Use 
Prohibitions; Response to Ward 
Transformer Company Petition; Notice 
of Final Action," Docket No. 66008D. 

(25) 50 FR 35182, August 29.1986, 
USEPA, ‘‘Polychlorinated Biphenyls 
(PCBs); Manufacturing and Distribution 
in Commerce and Use Prohibition; 
Response to Exemption Petitions; 
Proposed Rule," Docket No. 66008C. 

(26) 53 FR 24206, June 27.1988, 

USEPA, "Polychlorinated Biphenyls 
(PCBs); Exemptions and Use 
Authorizations; Final Rule," Docket No. 
OPTS-62053A. 

C. Support Documents 

(27) USEPA, OPTS. ETD, "PCB 
Exemption Petitions Economic Impact 
Analysis" (July 1983). 

(28) USEPA. OPTS. ETD. "PCB 
Exemption Petitions Economic Impact 
Analysis" (April 1984). 

(29) USEPA. OPTS. ETD. "PCB 
Exemption Petitions Economic Impact 
Analysis" (May 1985). 

(30) USEPA. OPTS. ETD. "Addendum 
to PCB Exemptions Petitions Economic 
Analysis** Uanuary 1986). 

(31) USEPA. OPTS. ETD. "Addendum 
to POB Exemptions Petitions Economic 
Impact Analysis" Qune 1986). 

EPA will identify the complete 
rulemaking record on or before the date 
of promulgation of the final rule, as 
prescribed in section 19(a)(3) of TSCA. 
EPA will consider for inclusion in the 
record additional materials submitted at 


any time between the publication of this 
proposed rule and the date the Agency 
identifies the final record. 

VI. Other Regulatory Requirements 

A. Executive Order 12291 

Under Executive Order 12291 EPA 
must judge whether a rule is a "major 
rule* and, therefore, subject to the 
requirement that a Regulatory impact 
Analysis be prepared. EPA has 
determined that this proposed rule is not 
a "major rule", as that term is defined in 
section 1(b) of the Executive Order. 

EPA has concluded that this proposed 
rule is not "major" because the annual 
effect of the rule on the economy will be 
considerably less than $100 million; it 
will not cause any noticeable increase in 
costs or prices for any sector of the 
economy or for any geographic region; 
and it will not result in any significant 
adverse effects on competition, 
employment, investment, productivity, 
or innovation, or on the ability of United 
States enterprises to compete with 
foreign enterprises in domestic or 
foreign markets. The proposed rule 
allows the manufacture, processing, 
distribution in commerce, and export of 
PCBs that would otherwise be 
prohibited by section 6(e)(3)(A) of *rSCA 
for the petitioners who met the 
requirements of section 6(e)(3)(B) of 
TSCA and the Interim Procedural Rules 
for PCB Exemption. *rhi8 proposed rule 
was submitted to the Office of 
Management and Budget (0MB) for 
review prior to publication, as required 
by the Executive Order. 

B. Regulatory Flexibility Act 

Section 603 of the Regulatory 
Flexibility Act (the Act), 5 U.S.C. 603 et 
seq„ requires E^A to prepare and make 
available for comment an initial 
regulatory flexibility analysis in 
connection with rulemaking. The Initial 
regulatory flexibility analysis must 
describe the impact of the proposed rule 
on small businesss entities. Section 
605(b) of the Act. however, provides that 
section 603 of the Act "shall not apply to 
any proposed or final rule if the Agency 
certifies that the rule will not. if 
promulgated, have a significant 
economic impact on a substantial 
number of small entities." 

EPA has tried to estimate the cost of 
this proposed rule on the small 
businesses whose petitions EPA 
proposes to deny. For purposes of this 
regulatory flexibility analysis, EPA 
considers a small business to be one 
whose annual sales revenues were less 
than $40 million. This cutoff is in 
accordance vrith EPA*s definition of a 
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small business for purposes of reporting 
under section 8(a) of TSCA, which was 
published in the Federal Register of 
November 18.1984 (49 FR 45430), 

EPA is proposing to deny the 
exemption petition that was submitted 
on behalf of approximately 265 small 
businesses who want to process and 
distribute PCBs in servicing customers* 
electrical transformers. EPA estimates 
that the costs of denial of the petition 
would be approximately $10 million 
(approximately $37,500 per company) 
which is approximately the same as the 
estimate made in 1984 (PCB Exemption 
Petitions Economic Impact Analysis, 
April 1984). 

EPA proposes to deny one petition 
that was submitted on behalf of 
approximately 265 small businesses who 
want to process and distribute in 
commerce PCBs in buying and selling 
transformers. EPA estimates that the 
incremental costs of denial to be at most 
$160 for an average size PCB- 
contaminated transformer, assuming all 
of the transformer fluid has to be 
disposed of and replaced. 

EPA proposes to deny the two 
exemption petitions to process and 
distribute in commerce PCBs for use as 
a mounting medium in microscopy. The 
costs of denial would be less than 
$ 2 , 000 . 

^A proposes to deny Cargille*s 
petition for exemption to process and 
distribute in commerce PCBs for use as 
a mounting medium in microscopy, use 
as an immersion oil in low fluorescence 
microscopy (other than capillary 
microscopy] and use as an optical 
liquid. The cost of denial would be less 
than $4,500. Cargille*s petition stated 
that the "economic consequences of 
denying the petition are quite small." 

As handled in the past, EPA intends 
to grant any of the above petitions if 
comments show that the petitioner has 
made good faith efforts in accordance 
with section 6(e)(3)(B)(ii) of TSCA. 

Therefore, in accordance with section 
605(b) of the Act, EPA certifies that this 
proposed rule, if promulgated, will not 
have a significant economic impact on a 
substantial number of small business 
entities. EPA solicits comments from 
petitioners and other interested persons 
concerning the economic impact of this 
proposed rule on small business entitles. 
In addition, EPA is sending a copy of 
this proposed rule to the Chief Counsel 
for Advocacy of the Small Business 
Administration. 

EPA further notes that section 606 of 
the Act states that the requirements of 
section 603 do not alter in any manner 
standards otherwise applicable by law 
to Agency action. Section 6(e)(3)(A) of 
TSCA and EPA*s PCB Ban Rule, 40 CFR 


Part 761, prohibit the manufacture, 
processing, and distribution in 
commerce of PCBs. Section 6(e)(3)(A) of 
TSCA permits EPA to grant exemptions 
from these prohibitions if It finds that 
petitioners have demonstrated that 
granting an exemption would not result 
in an unreasonable risk of injury to 
health or the environment and that they 
have made good faith efforts to develop 
substitutes for PCBs. Both small and 
large businesses must meet the same 
statutory standard. Thus, even if EPA 
believed that it was an economically 
desirable policy to grant an exemption 
petition for a small business. It could do 
so only if the small business met the 
requirements set forth in TSCA. 

C. Paperwork Reduction Act 

The Office of Management and Budget 
(0MB) has approved the information 
collection requirements contained in this 
proposed rule under the provisions of 
the Paperwork Reduction Act 44 U.S.C. 
3501 et seq. and has assigned OMB 
control number 2070-0021. 

Public reporting burden for this 
collection of information is estimated to 
average 7 hours per response, including 
time for reviewing instructions, 
searching existing data sources, 
gathering and maintaining the data 
needed, and completing and reviewing 
the collection of information. 

Send comments regarding the burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for reducing this burden, to 
Chief. Information Policy Branch, PM- 
223, U.S. Environmental Protection 
Agency, 401 M Street, SW., Washington, 
DC 20460; and to the Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, 
Washington, DC 20503. marked 
‘‘Attention: Desk Officer for EPA." The 
final rule will respond to any OMB or 
public comments on the information 
collection requirements contained in this 
proposal. 

List of Subjects in 40 CFR Part 761 

Environmental protection. Hazardous 
substances. Labeling, Polychlorinated 
biphenyls, Reporting and recordkeeping 
requirements. 

Dated: August 16,1988. 

Charles L. Elkins, 

Director, Office of Toxic Substances. 

Therefore it is proposed that 40 CFR 
Part 761 be amended as follows: 

PART 761—[AMENDED] 

1. The authority citation for Part 761 
continues to read as follows: 


Authority: 15 U.S.C. 2005. 2607, and 2611: 
Subpart G also issued under 15 U.S.C. 2614 
and 2616. 

2. In $ 761.80 by adding paragraphs 
(e). (f)(8). (m)(7) and (8), (q). (r). (s). and 
the OMB control number to read as 
follows: 

§ 761.80 Manufacturing, processing and 
distribution In commerce exemptions. 

* * « * • 

(e) The Administrator grants the 
following petitioners an exemption for 1 
year to process and distribute in 
commerce PCB-contaminated fluid in 
buying and selling used PCB- 
contaminated transformers. 

(1) Ward Transformer Co.. St. Louis, 
MO 63132 (PDE-77), provided the 
following conditions are met: 

(i) Full compliance with all terms and 
conditions of the CERCLA Consent 
Decree identified as U.S. v. Ward, et al. 
No. 83-63-CIV-5 (E.D.N.C. June 13. 

1986). 

(ii) Must not transfer nor allow 
contractors or subcontractors to utilize 
the exemption. 

(iii) Develop and maintain records 
during the exemption period on the 
disposition of all PCBs and PCB Items. 
These records shall form the basis of a 
quarterly report to be submitted to EPA. 
Office of Compliance Monitoring, for the 
duration of the exemption. The following 
information shall be included in the 
quarterly report: 

(A) The name (owner or customer), 
address, location, and serial number of 
any electrical equipment to be serviced 
subject to this exemption. 

(B) All test data, by method and 
laboratory, or name plate data, 
demonstrating the amount and 
concentrations of PCB fluid being 
removed from service. 

(C) The method, equipment, and 
personnel used to remove PCB liquids 
from transformers (to verify actual 
practices, spillage, etc.]. 

(D) Identification of all temporary or 
permanent containers, by serial number, 
Mark Ml, or other mechanism, to 
identify the source of the PCB fluids 
removed for disposal. 

(E) The method and location of 
disposal or destruction. 

(F) For PCBs and PCB items removed 
from service, the location of the initial 
disposal or storage facility and the name 
of the owner or operator of the facility. 

(G) The dates when PCBs and PCB 
items are removed from service, are 
placed into storage for reuse or disposal, 
and are placed into transport for 
disposal. 

(H) Total quantities of PCBs and PCB 
items remaining in service at the end of 
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each quarter shall be indicated using the 
following breakdown: 

(f) Total weight in kilograms of any 
PCBs and PCB Items in PCB Containers 
including the identification of container 
contents. 

[2] Total number of PCB Transformers 
and total weight in kilograms of any 
PCBs contained in the transformers. 

(I) All documents, correspondence, 
and data that have been provided to the 
owner or operator of the facility by any 
State or local government agency that 
pertain to the storage or disposal of 
PCBs and PCB Items at the facility. 

(}) All documents, correspondence, 
and data (including all Uniform 
Hazardous Waste Manifests) that have 
been provided by the owner or operator 
of the facility to any State or local 
government agency that pertain to the 
storage or disposal of PCBs and PCB 
Items at the facility. 

(K) Any applications and related 
correspondence sent by the owner or 
operator of the facility to any local. 
State, and Federal authorities in regard 
to waste water discharge permits, solid 
waste permits, building permits, or other 
permits or authorizations such as those 
required by § 5 761.70(d) and 761.75(c). 


(iv) All documents shall be available 
at the facility for inspection by 
authorized representatives of EPA. 

(2) Jerry’s Electric. Inc.. Colman. SD 
57017 (PDE-133) 

(f)* " * 

(8) Accu-Standard. New Haven. CT 
06503. 

« • • « • 


(7) Accu-Standard, New Haven. CT 
06503. 

(8) Unison Transformer Services. Inc., 
Tarrytown. NY 10591, provided the 
following conditions are met: 

(i) The samples must be shipped in 5.0 
mL or less hermetically sealed vials. 

(ii) The exemption is limited to no 
more than 250 samples. 

(iii) Petitioner must make quarterly 
inspections of its laboratories to ens^e 
that proper safety procedures are being 
followed. 

***** 

(q) The Administrator grants the 
following petitioners, and their 
customers, an exemption for 1 year to 
process and distribute in commerce 
inadvertently generated PCBs at 
concentration above those specified for 
“excluded manufacturing processes*' at 


§ 761.3 provided that the conditions for 
each exemption are met. 

(1) Aluminum Company of America. 
Pittsburgh. PA 15219 (PDE-13). 

(1) The exemption is limited to the sale 
of 440,855 lbs. of aluminum chloride for 
use in the production of pigments. 

(ii) [Reserved] 

(2) [Reserved] 

(r) The Administrator grants the 
following petitioners a 1-year exemption 
to distribute in commerce heat transfer 
and hydraulic systems containing less 
than 50 ppm PCBs, provided that Ae 
systems are drained prior to distribution 
in commerce. 

(1) General Motors Corporation, 
Warren, MI. 

(2) [Reserved) 

(s) The Administrator grants the 
foUowing petitioners a 1-year exemption 
to export heat transfer and hydraulic 
systems containing less than 50 ppm 
PCBs. provided the systems are drained 
prior to export. 

(1) General Motors Corporation, 
Warren, MI. 

(2) [Reserved] 

(Approved by the Office of Management and 
Budget under control number 2070-0021.) 

[FR Doc. 88-19070 Filed 8-23-88; 8:45 am) 
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DEPARTMENT OF LABOR 

Employment and Training 
Administration 

20 CFR Part 617 

Trade Adjustment Assistance for 
Workers; Amendment of Regulations 

agency: Employment and Training 
Administration. Labor. 
action: Final rule; request for 
conunents. 

summary: This document contains a 
final rule amending the regulations on 
trade adjustment assistance for workers 
(TAA program) provided under Chapter 
2 of Title II of the Trade Act of 1974, to 
Implement the amendments to the Trade 
Act of 1974 enacted in 1986. The 1986 
amendments extend and reauthorize the 
TAA program, add a new job search 
program (JSP) requirement, and make 
other changes affecting primarily 
eligibility for trade readjustment 
allowances (TRA) and Gaining. 

This document also adds a definition 
of "justifiable cause" for excusing a 
worker from participation in a JSP. Such 
participation, absent "justifiable cause", 
is a requirement for receiving TRA 
where a JSP is reasonably available. 

This definition was not included in the 
proposed rule, published in the Federal 
Register on October 22,1987,52 FR 
39586. As explained below, the 
Department of Labor (Department) is 
requesting comments on the new 
definition. 

dates: Effective September 23,1988. 

Comment Date: Comments on the new 
definition of "justifiable cause", added 
to S 617.49(a)(3), must be received in the 
Department on or before September 23, 
1988. The Department will consider all 
comments before deciding whether to 
change or readopt the final rule. See 
discussion of this issue at the beginning 
of Supplementary Information. 
address: Written comments on the rule 
adding the definition for "justifiable 
cause" may be mailed or delivered to 
the Office of Trade Adjustment 
Assistance, Employment and Training 
Administration, U.S. Department of 
Labor. 601 "D" Street NW.. Room 6434. 
Washington, DC 20213. 

All comments received will be 
available for public inspection during 
normal business hours in Room 6434 at 
the above address. 

FOR FURTHER INFORMATION CONTACT: 
Glenn M. Zech, Deputy Director, Office 
of Trade Adjustment Assistance, 
Employment and Training 
Administration, U.S. Department of 
Labor, 601 "D" Street. NW., Washington, 


DC 20213; telephone: (202) 376-2646 (this 
is not a toll-free number). 

SUPPLEMENTARY INFORMATION: 

Publication in Final of Definition of 
"Justifiable Cause" 

As noted above, this rule was 
published for comment on October 22, 
1987. In response to a comment, a new 
definition for "justifiable cause" is 
added to § 617.49(a)(3). This definition is 
adopted without public comment. The 
Department has determined, pursuant to 
5 U.S.C. 553(b)(B), that good cause exists 
for waiving public comment because the 
definition is necessary for the proper 
administration of § 617.49(a). Delaying 
the implementation of the definition 
would vitiate the JSP requirement of 
§ 617.49(a)(3) until the definition was 
effective and would be contrary to the 
public Interest. However, the 
Department is interested in the public’s 
suggestions on the definition and 
requests comments. 

The Trade Act of 1974 made major 
changes to the TAA program for 
workers displaced by increased imports 
of articles like or directly competitive 
with articles produced by the workers* 
firm. On receiving a petition for trade 
adjustment assistance (TAA) from a 
group of workers or its representative, 
the Department conducts a factfinding 
investigation in response to the petition. 
If the findings substantiate that the 
workers of a firm or subdivision of a 
firm have been adversely affected by 
import competition, a certification is 
issued declaring that the workers are 
eligible to apply for TAA. 

The 1981 amendments to the Trade 
Act of 1974 (Title XXV of Pub. L 97-35) 
made extensive changes in the TAA 
program, and further changes were 
made in the 1984 amendments (Sections 
2671, 2672 of Pub. L. 98-369). Final 
regulations implementing the 1981 and 
1984 amendments were published in the 
Federal Register on December 22,1986, 
at 51 FR 45840 and 45887 (correction 
published at 51 FR 46746-46760). 

The 1986 Amendments to the TAA 
program are contained in the "Trade 
Adjustment Assistance Reform and 
Extension Act of 1986" which is Part 1 of 
Subtitle A of Title XUI of Pub. L 99-272. 
the Consolidated Omnibus Budget 
Reconciliation Act of 1985 (sections 
13001 to 13009) (COBRA or the "1986 
Amendments"). The 1986 Amendments 
changed ihe TAA provisions of the 
Trade Act of 1974 by extending the 
program to September 30,1991; requiring 
participation in a JSP, where reasonably 
available, as a condition for receiving 
payments of TRA; changing the number 
of weeks of employer authorized leave 
credited to satisfy the condition that a 


worker have 26 weeks of employment in 
the last 52 weeks to qualify for TRA; 
extending the period to receive basic 
TRA from 52 weeks to 104 weeks 
(although there is no increase in the 
number of weeks payable); and making 
other changes. These final regulations 
implement those changes. 

Discussion of Comments and Changes 

The Department received timely 
written comments from eight State 
employment security agencies, one 
special interest group, two Private 
Industry Councils (PICs), and one 
United States Senator. The California 
Employment Development Department 
and Alabama Department of Industrial 
Relations endorsed the proposed 
regulations. Comments and suggestions 
submitted by Georgia, Michigan, 
Minnesota. New York, Pennsylvania, 
and Wisconsin employment security 
agencies, the Unemployment Council of 
Southwestern Pennsylvania, the 
Indianapolis, Indiana, and Richmond, 
CaUfomia Private Industry Councils, 
and Senator John Heinz of Pennsylvania 
were given full consideration in 
preparing these final regulations. 

Written comments were received from 
three State employment security 
agencies after the November 23,1987, 
closing date for receipt of comments. 
Two of these three State agencies 
commented on language in the proposed 
regulations that is taken directly from 
the statute and not subject to change in 
regulations. The third State identified 
the typographical error in § 617.66(b)(2). 
showing 1987 rather than 1986, which is 
addressed below in another connection. 
Therefore, the untimely comments, 
while considered, are not otherwise 
specifically addressed in this document. 

1. The Richmond PIC recommended 
that the list of subjects in 20 CFR Part 
617 be expanded to include 
psychological counseling because early 
crisis intervention helps facilitate a 
smoother and faster transition to other 
suitable employment. 

The Department does not concur. The 
list of subjects is a research aid and has 
no substantive effect. Further, existing 
regulations at § 617.21 encourage the 
provision of a wide range of support 
services to trade impacted workers as 
described In Subpart C of the 
regulations. While psychological 
services are not mentioned specifically 
in § 617.21, employment counseling is 
included. Employment counseling is 
intended to assist individuals to gain a 
better understanding of themselves in 
relation to tiie labor market so that they 
can more realistically choose or change 
an occupation or make a suitable job 
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adjustment. When the need for 
psychological counseling is identified, 
the State agency should refer the worker 
to a public or private organization that 
provides these services. Therefore, no 
change is made in the final regulations. 

2. In a comment unrelated to the 1986 
Amendments, the Wisconsin 
Department of Industry, Labor and 
Human Relations (Wisconsin DILHR) 
recommended that a definition be added 
at § 617.3 for the word ‘‘entitled’* as it 
applies to section 233(a)(1) of the Trade 
Act of 1974 and § 617.14(a)(2) of the 
regulations. 

The Department does not concur with 
the suggestion to add a definition for 
“entitled” but does agree to change the 
language in § 617.14(a)(2) to help 
eliminate any misunderstanding that 
might exist on this matter. Therefore, 

§ 617.14(a)(2) is revised to read as 
follows: “(2) Subtracting fi‘om the 
product derived under paragraph (a)(1) 
of this section, the total sum of UI to 
which the individual was entitled (or 
would have been entitled if the 
individual had applied therefor) in the 
individual’s first benefit period 
described in § 617.11(a)(4). The 
individuaVs full entitlement shall be 
subtracted under this paragraph, 
without regard to the amount, if any, 
that was actually paid to the individual 
with respect to such benefit period. “ 
(Modification emphasized for clarity.) 
This is solely a clarifying change and 
makes no substantive change in either 
the regulation or the Department’s 
interpretation of Section 233(a)(1). 
Unemployment Insurance Program 
Letter No. 4-88, dated November 9,1987, 
which was sent to all State agencies, 
fully explains this matter. 

3. The Minnesota Department of Jobs 
and Training commented that 

§ 617.3(m)(2). defining the “Eligibility 
period” for additional weeks of TRA, 
requires that a worker's application for 
training be approved after exhaustion of 
basic TRA. Minnesota suggested that if 
the intent of Congress was to make the 
additional 26 weeks of TRA available to 
persons whose training started after the 
exhaustion of basic TRA, then this 
requirement would not effectively 
implement this intent. 

While the Department agrees the 
comment has merit and needs to be 
addressed, the comment has no bearing 
on the 1986 Amendments. Regulations at 
§§ 617.3(m)(2) and 617.15(b)(1) track 
Section 233(a)(3) of the Act, as amended 
by the Deficit Reduction Act of 1984 
(Pub. L. 98-369) and no change was 
made in the 19M Amendments. 

Therefore, no change is made in this 
respect in the final regulation; however. 


the matter is being addressed 
separately. 

4. The proposed regulation at 

§ 617.3(y) defines a job finding club as 
“ * * ^ a job search workshop which 
includes a period of 1 to 2 weeks of 
structured, supervised activity in which 
participants attempt to obtain jobs.” The 
Richmond PIC commented that the 
definition should be changed to permit 
the duration of a job finding club 
beyond 2 weeks. 

The Department does not agree that a 
job finding club should be longer than is 
required in the Act, because the job 
finding club is one of the alternative 
components of the JSP that is required 
as a condition for eligibility for TRA. 

The Department strongly encourages the 
provision of comprehensive 
employability services to basic TRA 
applicants, and such services should 
include, where appropriate, elements of 
the JSP. Moreover, the services provided 
to each worker should be sufficient to 
assist the worker in obtaining suitable 
and available employment. No change is 
made in the final regulation, however, as 
it would not be consistent with the 
statute to extend the requirements for a 
JSP. 

5. The proposed regulation at 

S 617.11 (a)(6)(ii) requires that the 
extended benefits (EB) work test be met 
for weeks that begin after the week an 
individual is notified of eligibility for 
TRA payments. The Wisconsin DILHR 
points out that if the intent of this 
section is to require the work search for 
TRA claimants, the EB work test should 
be tied to the first week of TRA claimed 
after the week the claimants apply for 
TRA. The Wisconsin agency explains 
that otherwise individuals may be able 
to claim and receive TRA payments for 
up to several weeks without meeting the 
EB work test because of delays in 
determining TRA benefit eligibility. 

The Department agrees that the intent 
of S 617.11(a)(6)(ii) is to require the EB 
work test to be applied for weeks 
beginning after the individual has filed a 
claim for TRA and has been informed of 
the requirement. Therefore. 

§ 617.11(a)(6)(ii) is revised by deleting 
from the first sentence "prior to receipt 
by the claimant of notice of 
determination of eligibility for TRA" and 
substituting "prior to the filing of an 
initial claim for TRA by the claimant.” 

Also, the phrase “eligibility for TRA 
payments” will be deleted from the last 
sentence and “the requirements and 
have filed their initial claims for TRA 
payments” will be substituted. Another 
clarifying change is made in the last 
sentence, and corresponding changes 
are made in $ 617.66(b). 


6. The amended § 617.15(a) provides 
that while the maximum number of 
basic TRA payments remains 
unchanged, the time period a worker is 
eligible to receive basic TRA is 
extended from 52 weeks to 104 weeks 
following the first exhaustion of regular 
unemployment insurance (UI) benefits in 
the worker’s first UI benefit period 
under the TAA certification. 

Senator Heinz reported that the 
Senate Finance Committee passed 
legislation which ties separation from 
employment to the most recent 
separation fi’om employment. He 
maintained that the proposed rule 
applying the eligibility period for TRA 
payments to the worker’s first UI benefit 
period under the certification 
contravenes Congressional intent, and 
urged the deletion of this provision from 
the final rule. The Unemployment 
Council of Southwestern Pennsylvania 
also requested the elimination of the 
phrase “in such individuals’ first benefit 
period.” 

The Department does not concur since 
the regulation is based on the existing 
statute, rather than on pending 
legislation in Congress, and the 
comments have no bearing on the 1986 
Amendments. Section 617.15(a) closely 
tracks section 233(a)(2) of the Act, as 
amended by the Omnibus Budget 
Reconciliation Act of 1981 (Pub. L. 97- 
35), and no change was made in the 1986 
Amendments. Therefore, no change is 
made in the final regulations. 

7. The proposed regulation at 

§ 617.22(a) implements the change made 
to the conditions for approval of training 
in amended section 236(a) of the Act. 

The Georgia Department of Labor 
commented that the proposed regulation 
does not address the authority given to a 
State agency to decide on the types and 
mix of training that can be offered to 
TAA eligible workers. Georgia asked 
specificdly whether the rule authorizes 
a State agency to establish a policy that 
permits the provision of academic 
training to TAA eligibles as part of an 
on-the-job training agreement only 
where the academic training is essential 
to that job, or whether other general 
academic upgrading may also be 
included. 

Section 617.22(a) sets forth the 
conditions for approval of a worker’s 
application for training. The Department 
has consistently interpreted section 
236(a) of the Act as authorizing training 
directly related to the worker’s 
approved skills training program. Thus, 
when a training institution requires 
specific subjects or skills or a worker 
needs reme^al education services, such 
as those described in § 617.21 (e) and 
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(g). as a prerequisite or requirement to 
his or her approved training program, 
then such subjects may be included as 
part of this training program as 
approved under the criteria in 
§ 817.22(a). However, remedial 
education alone does not satisfy the five 
criteria of 5 617.22(a) and therefore Is 
not approvable. In any event, the 
comments received do not address the 
changes proposed in § 817.22(a). and no 
change is made to the final regulations. 

8. The proposed regulation at 

§ 617.25(a)(4) reflects the language in 
amended section 236(a)(4)(D) of the 
Trade Act of 1974. The amendment 
authorizes the Secretary to approve 
other training programs for workers for 
whom the State agency determines that 
placement in preferred training under 
§ 617.24 cannot be accomplished. 
Senator Heinz suggests that the rule 
should state specifically that the State 
agency also may approve such training, 
thereby providing workers with the most 
effective services. The Unemployment 
Council of Southwestern Pennsylvania 
also suggested that § 617.25(a)(4) be 
amended by adding “or by the Stale 
agency.’* 

The Trade Act provides that a State or 
State agency shall serve as the agent of 
the United States under an agreement 
with the Secretary for administering the 
benefit provisions of the TAA program. 
Within this context, approval of training 
for trade impacted workers is performed 
by such State or State agency on behalf 
of the Secretary. However, to eliminate 
any uncertainty in this regard, this 
section is revised to cite the State 
agency specifically. 

9. The Richmond PIC suggested that 
S 617.25 should authorize training for 
self-employment, since the PIC serves 
many dislocated workers who have 
management skills that are transferable 
to running a small business. 

The Department does not concur that 
a change in the existing regulation is 
needed since the prohibition in the 
proposed regulations for training 
workers for self-employment was 
removed in the final regulations 
published on December 22.1988. 
However. 5 617.23(d)(3) provides that 
the State agency shall exclude training 
in certain occupations where a lack of 
employment opportunities exist as 
substantiated by job orders and other 
pertinent labor market data, and in 
occupations providing no reasonable 
expectation of permanent employment. 
This provides the State agency with the 
discretion to deny training for self- 
employment in an occupation where it 
can document that there is a lack of 
permanent employment opportunities in 


that occupation. Therefore, no change is 
made in the final regulations. 

10. The proposed regulation at 
5 617.25(b) (1) and (2) reflects the 
restrictions, set forth in section 236(a)(3) 
(A) and (B) of the Act, on the funding of 
training approved under section 
236(a)(1) of the Act. 

The Georgia Department of Labor 
commented that the proposed language 
limits the coordination and utilization of 
funds under Title III of the Job Training 
Partnership Act (JTPA) with those of 
TAA to finance the direct costs of 
training. Georgia explained that policies 
of the various Service Delivery Areas 
(SDAs) differ substantially relative to 
the allowable length of training under 
JTPA; therefore, it appears that an 
adversely affected worker under TAA 
would be barred from finishing training 
with TAA funds that could not be 
completed under JTPA. Georgia 
suggested that the rule should 
incorporate broader language to permit 
and encourage the joint utilization of 
limited Federal resources for the 
retraining and reemployment of TAA 
eligibles. 

The Indianapolis PIC also commented 
that the language prohibiting 
simultaneous financial support of 
individuals in training programs with 
JTPA and TAA funds is not in the best 
interest of the individuals and that 
sharing costs of training between the 
two programs allows more flexibility 
and more individuals to be served. 

The Michigan Employment Security 
Commission argued that the intent of 
this section appears to guard against 
duplicate payment, and that such 
training costs should apply to the 
portion already paid and not the entire 
training program. 

The Department does not concur since 
§ 617.25(b) (1) and (2) reflects the 
language in the 1988 Amendments to 
section 236(a)(3) (A) and (B) of the Act 
Section 236(a)(3)(A) provides that where 
TAA funds are used to pay for approved 
training, no payment may be made for 
such costs under any other Federal law. 
Section 236(a)(3)(B)(i) states the inverse: 
Where funds under any other Federal 
law are used to pay the costs of training, 
no TAA funds may be used to pay such 
costs of training the adversely affected 
worker. Taken together, sections 
238(a)(3)(A) and 236(a)(3)(B)(i) prohibit 
double payment for the same training 
costs. 

For section 236(a)(3)(b)(ii) not to be 
redundant when read with sections 
236(a)(3)(A) and 236(a)(3)(B)(i). it must 
mean more than simply prohibiting the 
double payment of training costs. 

Rather, it prohibits using TAA funds to 


pay the remainder of the costs of 
approved training, where the costs are 
reimbursable under any other Federal 
law and a portion of such costs have 
already been paid under such other 
Federal law. 

While section 236(a)(3)(B)(ii) of the 
Trade Act does reduce somewhat the 
flexibility in the use of TAA funds and 
funds under other Federal laws for 
enrolling trade impacted workers in 
training programs, this problem can be 
overcome administratively by using 
either TAA. or other Federally 
appropriated funds, such as JTPA Title 
111 funds, to pay the full cost of training 
for an individual rather than attempting 
to share costs of training for an 
individual between TAA and other 
Federal program fund sources. Because 
the regulatory language exactly follows 
the statutory language, no change is 
made to the final regulations. However, 
the example used in this section has 
been deleted since it did not adequately 
explain the application of the rule. 

11. The proposed regulation at 

§ 617.49 refiects the requirement in the 
1988 Amendments that workers 
participate in a JSP as a condition for 
receiving TRA payments, except when it 
is determined that no acceptable JSP is 
reasonably available. This section also 
provides for reimbursing a worker for 
necessary expenses to participate in an 
approved JSP when the State agency 
refers a worker to a JSP which is 
conducted outside the worker’s normal 
commuting area. 

Senator Heinz suggested that this 
section should be modified to state that 
TRA benefits cannot be withheld from 
an eligible worker if a JSP is not 
available or not provided. Without such 
a modification. Senator Heinz stated 
many workers could be needlessly, and 
unfairly, penalized. 

The Department believes that the 
proposed regulation satisfies the 
Senator’s concerns. Section 617.49(a) 
does provide for the waiver of the JSP 
requirement when a JSP is not 
reasonably available. Section 617.49(c) 
sets out the criteria for “reasonably 
available”. Therefore, no change is 
made in the final regulation. 

12. The proposed regulation at 
§ 617.49(a)(2) provides that TRA 
claimants are subject to participation in 
the JSP with respect to TRA claims for 
weeks of unemployment which begin 
after the date they are notified of 
eligibility for TRA. The Wisconsin 
DILHR commented that the State should 
have flexibility to require the JSP prior 
to this notification since individuals are 
ordinarily notified of the JSP 
requirement when applying for TRA and 
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scheduled for JSP prior to receiving a 
TRA monetary determination. 

Wisconsin suggests that State agencies 
should be given the flexibility to require 
JSP participation prior to issuing the 
monetary determination. 

The intent of the proposed regulation 
is to give State agencies the authority to 
schedule workers in a JSP when workers 
are notified of the JSP requirement and 
they file an initial claim for TRA. As 
explained by Wisconsin, filing the initial 
claim for TRA occurs prior to the 
issuance of a monetary determination. 

In order to eliminate any uncertainty on 
this matter and to provide State 
agencies with the needed flexibility and 
authority, § 617.49(a){2} is revised to 
reflect that TRA claimants are subject to 
participation in a JSP as condition for 
receiving TRA for weeks of 
unemployment which begin after the 
date they are notified of the requirement 
and have filed their initial claim for 
TRA. A corresponding change also is 
made in § 617.49(cJ(4). 

13. The proposed regulation at 
§ 617.49(a)(3) provides that when the 
State agency determines that the worker 
has failed to begin participation in an 
approved JSP, or ceased to participate in 
a JSP before completion, and there is no 
justifiable cause for failure or cessation, 
no TRA may be paid to the worker on or 
after the date of such determination 
until the worker begins or resumes 
participation in an approved JSP. 

Senator Heinz suggested that the rule 
be modified to authorize the restoration 
of TRA payments when a worker agrees 
to resume participation in a JSP. The 
Unemployment Council of Southwestern 
Pennsylvania also recommended that 
§ 617.49(a)(3) be revised by adding the 
phrase “or when individual agrees to 
resume participation in JSP.** 

The Department does not concur in 
this suggestion since the intent of the 
law and this implementing regulation is 
to have workers participate in a JSP 
early in their unemployment experience. 

A simple agreement by a worker, who 
fails without justifiable cause to 
participate in an approved JSP, to 
participate in a subsequent JSP would 
eliminate any enforcement authority of 
the State agency to require workers to 
participate in a scheduled JSP and 
would eliminate any penalty to the 
worker. 

Moreover, the existing § 617.51 
^vides appeal rights to workers when 
TRA payments are withheld because of 
non-participation. The section provides 
that appeals shall be decided with a 
degree of promptness meeting the 
Secretary’s “Standard on Appeals 
Promptness—Unemployment 


Compensation.*’ Therefore, no change is 
made to the final regulations. 

However, to facilitate the 
administration of the JSP provisions of 
the Trade Act the Department agrees to 
add a definition for “justifiable cause** 
in § 617.49(a)(3) as follows: “For 
purposes of this paragraph (3), 
justifiable cause means such reasons as 
would justify an individual’s conduct 
when measured by conduct expected of 
a reasonable Individual in like 
circumstances, including but not limited 
to reasons beyond the individual’s 
control and reasons related to the 
individual’s capability to enroll in an 
approved JSP or complete the JSP.** 

Because the definition is new and not 
provided in the proposed rule published 
in the Federal Register on October 22, 
1967, for public comment, the 
Department is providing 30 days from 
the date of publication of this final rule 
for public comment on the amendment 
to § 617.49(a)(3), adding the definition 
for “justifiable cause" furnished above. 

The Wisconsin DILHR suggested that 
§ 617.49(a)(3) should be changed to deny 
beginning with the week that the 
failure or cessation occurred when it is 
determined that such failure or 
cessatiort was without justifiable cause. 
Such a change would serve to treat the 
failure of a worker to begin or to attend 
a JSP similarly to the penalty under the 
EB work test. 

The Department agrees with this 
suggestion. It is the intent to discontinue 
TRA payments to a worker upon failure 
to be^n or cessation of participation in 
a JSP scheduled by the State agency. 
Therefore, to remove any uncertainty on 
this matter the paragraph is revised by 
deleting everything after the phrase 
*'paid to the worker" and substituting 
the words **for weeks beginning with the 
week that failure or cessation occurred 
when it is determined that such failure 
or cessation was without justifiable 
cause. TRA may be paid thereafter to an 
otherwise eligible worker only for weeks 
beginning with the week the worker 
begins or resumes participation in an 
approved JSP.** 

14. The proposed regulation at 
S 617.49(c)(2) provides the State agency 
with the authority to waive the JSP 
requirement when a JSP is not 
reasonably available. It requires the 
State agency to document its records for 
individual workers when such a waiver 
is granted, prior to making TRA 
payments to the worker. Senator Heinz 
commented that the proposed rule 
should be modified to require that the 
determination on availability of JSP be 
made promptly so that TRA payments to 
eligible workers are not delayed. The 
Unemployment Council of Southwestern 


Pennsylvania also suggested that this 
section be amended by adding the 
sentence ‘This determination must be 
made promptly so that TRA payments 
are not delayed." 

The Department concurs, and believes 
that the regulations adequately address 
these concerns. Documentation of the 
individual worker’s record is necessary 
because participation in a JSP is a 
qualifying requirement for receiving 
TRA. Documenting the record is a 
simple process that should not cause 
delays of TRA payments to workers. 
State agencies pay TRA benefits under 
the same procedures used for paying 
unemployment benefits. These 
procedures provide for timely payment 
of benefits. Moreover, S 617.50(a) 
provides for prompt determinations on 
an individual’s entitlement for TRA or 
other TAA benefits. Therefore, no 
change is made in the final regulations. 

15. The proposed regulation at 

§ 617.49(d) provides for the payment of 
subsistence and transportation costs to 
a worker when the State refers the 
worker to a JSP outside the normal 
commuting area, as required by section 
237(c) of the Act. 

Senator Heinz and the Unemployment 
Committee of Southwestern 
Pennsylvania recommended that this 
section be eliminated since JSP 
allowances are dealt with under current 
regulations. 

The Department does not concur since 
this is a new requirement In the Trade 
Act added by the 1986 Amendments and 
therefore is not presently addressed in 
the reflations. Therefore, no change is 
made in the final regulations. 

16. The proposed regulation at 

§ 617.59(f) provides that In the event of a 
breach of the agreement between the 
Secretary of Labor and a State agency 
or agencies for administering the benefit 
provisions of the TAA program, 
sanctions will be applied as provided in 
the agreement. Senator Heinz and the 
Unemployment Council of Southwestern 
Pennsylvania recommended that the 
Department eliminate the provision in 
the proposed rule and retain the current 
regulation. Senator Heinz stated that the 
proposed rule would establish a new 
procedure for breach of the agreement 
when Congress has not authorized any 
change in the existing procedure and 
there is not a demonstrated need for a 
new procedure. 

The Pennsylvania Department of 
Labor and Industry commented that the 
proposed rule is too vague and fails to 
give notice of the penalties for breach of 
the TAA agreement. Without such 
notice, there is no advance means for 
identification and review of penalties as 
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to whether they go beyond the 
Department's statutory authority. The 
Pennsylvania agency also argued that 
the proposed rule fails to give notice as 
to what the penalties are for violating 
the agreement. 

The Department had no intention in 
changing the rule to signal any change in 
statutory or regulatory procedures, but 
to allay the concerns expressed the 
Department is withdrawing the 
proposed change to the relation at 
§ 617.59(f) and is retaining the language 
in the existing regulation. However. 

§ 617.59(f) as currently written 
references the Intemd Revenue Code of 
1954. Section 2(a) of the Tax Reform Act 
of 1986, Pub. L 99-514, redesignated the 
Internal Revenue Code of 1954 as the 
Internal Revenue Code of 1986, and the 
regulation is amended accordingly. 

With regard to Pennsylvania’s 
comments on notice of penalties, the 
Department's remedies are clearly 
delineated in §§ 617.52(c) and 617.59(f). 

17. The proposed regulation at 

i 617.66(a) on transition procedures 
provides the effective date for 
implementing § 617.15(a), which 
expands the eligibility period for 
pa>7nent of basic TRA benefits from 52 
weeks to 104 weeks. Senator Heinz 
commented that the proposed rule 
would limit application of the 104-week 
period only to those claimants whose 
eligibility periods began on or after 
April 7,1986, and would not apply to all 
workers eligible on April 7,1986. 

The Department does not concur. 
Section 617.66(a) provides that a worker 
who has a previously established 52- 
week eligibility period that ends on or 
after April 7,1986, will have the 
eligibility period extended to 104 weeks. 
The rule as proposed is consistent with 
Senator Heinz* understanding of the 
proper implementation of the effective 
date provisions in section 13009 of the 
COBRA. Therefore, no change is made 
in the final regulations. 

18. Several commenters identified the 
typographical error at § 617.66(b)(2) in 
which the implementation date is 
incorrectly printed as 1987 rather than 
1986. The date is corrected to April 7, 
1986, the date of enactment of COBRA. 

19. The Richmond PIC suggested that 
the proposed rule should address the 
issue of providing early notification of 
certifications of worker groups for TAA 
benehts and services to local 
governments operating a PIC. It also 
recommended that a nationwide toll free 
number be established for employers to 
obtain the telephone number of the 
service provider in their area. 

The Department does not concur. 
Existing S 617.4(c) provides that the 
State agency shall inform the State 


Board of Vocational Education or 
equivalent agency and other public or 
private agencies, institutions and 
employers, as appropriate, of each 
certiBcation issued under section 223 of 
the Act and of projections, if available, 
of the needs for training under section 
236 of the Act as a result of such 
certification. The Department believes 
that the existing regulations adequately 
address notification procedures. 
Assuring that the existing regulations on 
notifying pertinent agencies on new 
TAA certifications of worker groups are 
enforced will be handled in a separate 
communication to State agencies. 
Further, as required by regulations at 29 
CFR Part 90, notices are published in the 
Federal Register of all petitions for 
Trade Adjustment Assistance filed with 
the Department by worker groups and 
all determinations issued in response to 
those petitions. Worker groups and 
employers also are notified promptly of 
decisions on petitions for TAA. The 
Department believes information on 
providers of services to trade impacted 
workers can best be acquired locally 
rather than through a nationwide toll- 
free telephone call. Therefore, no change 
is made in the final regulations. 

20. In addition to the comments and 
changes discussed above, other minor 
technical and clarifying changes have 
been made. 

Drafting Information 

This document was prepared under 
the direction and control of the Director, 
Office of Trade Adjustment Assistance. 
Employment and Training 
Administration, U.S. Department of 
Labor, 610 D Street NW„ Washington. 
DC 20213; telephone: (202) 376-2646 (this 
is not a toll-free number). 

Classification—Executive Order 12291 

The final rule is not classified as a 
“major rule” under Executive Order 
12291 on Federal Regulations, because it 
is not likely to result in (1) an annual 
efiect on the economy of $100 million or 
more; (2) a major increase in costs or 
prices for consumers, individual 
industries. Federal, State, or local 
government agencies, or geographic 
regions; or (3) significant adverse effects 
on competition, employment, 
investment, productivity, innovation, or 
the ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

Paperwork Reduction Act 

This rule is not subject to section 
3504(b) of the Paperwork Reduction Act 
since it does not contain a collection of 
information requirement. 


Regulatory Flexibility Act 

No regulatory flexibility analysis is 
required where the rule “will not * * * 
have a significant economic impact on a 
substantial number of small entities." 5 
U.S.C. 605(b). The definition of the term 
“small entity” under 5 U.S.C. 601(6) does 
not include States. Since these 
regulations involve only the Stales, no 
regulatory flexibility analysis is 
required. The Secretary has certified to 
the Chief Counsel for Advocacy of the 
Small Business Administration to this 
effect. Accordingly, no regulatory 
flexibility analysis is required. 

Catalog of Federal Domestic Assistance 
Number 

This program is listed in the Catalog 
of Federal Domestic Assistance at No. 
17.245, 'Trade Adjustment Assistance- 
Workers.” 

list of Subjects in 20 CFR Part 617 

Job search assistance, Labor, 
Reemployment services, Relocation 
assistance. Trade readjustment 
allowances. Unemployment 
compensation. Vocational education. 

Words of Issuance 

For the reasons set out in the 
preamble. Part 617 of Title 20, Code of 
Federal Regulations, is amended as set 
forth below. 

Signed at Washington. DC, on August 18. 
1988. 

Roberts T. fones, 

Acting Assistant Secretary of Labor. 

PART 617—TRADE ADJUSTMENT 
ASSISTANCE FOR WORKERS UNDER 
THE TRADE ACT OF 1974 

1. The authority for Part 617 continues 
to read as follows: 

Authority: 19 U.S.C. 2320; Secretary’s Order 
No. 3-81, 46 FR 31117. 

2. Section 617.3 is amended by 
redesignating paragraphs (w) and (x) as 
(z) and (aa). redesignating paragraphs 
(y) through (bb) as (cc) through (ff). 
redesignating paragraphs (cc) through 
(nn) as (gg) through (rr). revising 
paragraphs (b). (m), and newly 
designated (ii), and adding paragraphs 
(w), (x), (y) and (bb) to read as follows: 

§617.3 Definitions. 

* * • * • 

(b) “Adversely affected employment" 
means employment in a firm or 
appropriate subdivision of a firm, 
including workers in any agricultural 
firm or subdivision of an agricultural 
firm, if workers of such firm or 
appropriate subdivision are certified 
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under the Act as eligible to apply for 
TAA. 

• • * * * 

(m) “Eligibility period** means, for 
purposes of paying TRA: 

(1) Basic weeks. The 104-week period 
beginning with the first week following 
the first week with respect to which the 
individual first exhausts all rights to 
regular compensation (as defined in 
para^aph (oo)(l) of this section) in such 
individual's first benefit period (as 
defined in paragraph (r) of this section); 
and 

(2) Additional weeks. The 26-week 
period that— 

(i) Follows the last week of 
entitlement to basic TRA otherwise 
payable under this Part 617 to the 
individual; or 

(ii) Begins with the first week of 
approved training, if a bona fide, timely 
application for training is approved after 
the last week described in paragraph 
(m)(2)(i) of this section. 

* ♦ * * • 

(w) ‘‘Job search program** means a job 
search workshop or job finding club. 

(x) "Job search workshop** means a 
short (1 to 3 days) seminar designed to 
provide participants with knowledge 
that will enable the participants to find 
jobs. Subjects should include, but not be 
limited to, labor market Information, 
resume writing, interviewing techniques, 
and techniques for finding job openings. 

(y) “Job finding club** means a job 
search workshop which includes a 
period of 1 to 2 weeks of structured, 
supervised activity in which participants 
attempt to obtain jobs. 

• * * ♦ * 

(bb) “On-the-job training** means 
training provided by an employer to an 
individual who is employed by the 
employer. 

• * * * « 

(ii) “State agency** means the State 
Employment Security Agency; the 
employment service of the State; any 
State agency carrying out Title HI of the 
Job Training Partnership Act; or any 
other State or local agency 
administering job training or related 
programs with which the Secretary has 
an agreement to carry out any of the 
provisions of the Act. 

* ♦ • * * 

3. The introductory text of paragraph 
a) and paragraphs (a)(3) (i) and (ii) and 
(a](6)(ii) of § 617.11 are revised to read 
as follows: 

} 617.11 Qualifying requIremenU for TRA. 

(a) Basic qualifying requirements for 
entitlement To qualify for TRA for any 
week of unemployment, an individual 
must meet each of the following 


requirements of paragraphs (a)(1) 
through (a)(7) of this section: 

* • « * * 

(3) Wages and employment (i) In the 
52-week period (i.e., 52 consecutive 
weeks) ending with the week of the 
individuars first qualif)dng separation, 
the individual must have had at least 26 
weeks of employment at wages of $30 or 
more a week in adversely affected 
employment with a single firm or 
subdivision of a firm. Evidence that an 
individual meets this requirement shall 
be obtained as provided in § 617.12. 
Employment and wages covered under 
more than one certification may not be 
combined to qualify for TRA. 

(ii)(A) For purposes of this paragraph 
(a)(3), any week in which such 
individual: 

[1) Is on employer-authorized leave 
from such adversely aHected 
employment for purposes of vacation, 
sickness. Injury, maternity, or inactive 
duty or active duty military service for 
training, 

[2) Does not work in such adversely 
affected employment because of a 
disability compensable under a workers* 
compensation law or plan of a State or 
the United States, or 

[3) Had adversely affected 
employment interrupted to serve as a 
full-time representative of a labor 
organization in such firm or subdivision, 
shall be treated as a week of 
employment at wages of $30 or more; 

(B) Provided, that— 

(7) Not more than 7 weeks in the case 
of weeks described in paragraph 
(a)(3)(ii)(A)(7) or paragraph 
(a)(3)(ii)(A)(3) of this section, or both, 
and 

[2] Not more than 26 weeks described 
in paragraph (a)(3)(ii)(A)(2) of this 
section, 

may be treated as weeks of employment 
for purposes of paragraph (a)(3) of this 
section. 

* * « * • 

(6) EB work test 

***** 

(ii) The EB work test shall not apply to 
an individual with respect to claims for 
TRA for weeks of unemployment 
beginning prior to the filing of an initial 
claim for TRA. The claimant shall not be 
subject to the EB work test requirement 
set out in § 617.17, nor to any State 
agency timely filing requirement, but 
shall be required to be unemployed and 
able to work and available for work 
with respect to any such week except as 
provided for workers in approved 
training in § 617.17. TRA claimants shall 
be subject to these work test and timely 
filing requirements for weeks of 
unemployment beginning after the date 


they are notified of the requirements 
and have filed their initial claims for 
TRA payments. 

* * • * « 

4. Paragraph (a) of § 617.11. as 
amended in item 3 above, is further 
amended by adding at the end thereof a 
new paragraph (a)(7) to read as follows: 

§ 617.11 Qualifying raqulrementa for TRA. 

(a) Basic qualifying requirements for 
entitlement * * * 

***** 

{7) Job search program participation. 
The worker is enrolled in, participating 
in, or has successfully completed a job 
search program which meets the 
requirement of $ 617.49(a); or the State 
agency has determined that no 
acceptable job search program is 
reasonably available under the criteria 
set forth in § 617.49(c) 
***** 

§ 617.13 [Amended] 

5. Paragraph (c)(2) of S 617.13 is 
amended to correct a printing error. In 
§ 617.13(c)(2), ''Veterans Education 
Assistance*’ is revised to read “Veterans 
Educational Assistance**. 

6. Paragraph (a)(2) of § 617.14 is 
revised to read as follows: 

§ 617.14 Maximum amount of TRA. 

(a) General Rule, ^ * 

***** 

(2) Subtracting from the product 
derived under paragraph (a)(1) of this 
section, the total sum of UI to which the 
individual was entitled (or would have 
been entitled if the individual had 
applied therefor) in the individual’s first 
benefit period described in 
§ 617.11(a)(4). The individual’s full 
entitlement shall be substracted under 
this paragraph, without regard to the 
amount, if any, that was actually paid to 
the individual with respect to such 
benefit period. 

***** 

7. Paragraphs (a) and (c) of § 617.15 
are revised to read as follows: 

§617.15 Duration of TRA. 

(a) Basic weeks. An individual shall 
not be paid basic TRA for any week 
after the 104-week eligibility period 
beginning with the first week following 
the first week with respect to which the 
individual has first exhausted (as 
determined under § 617.11(a)(5)). in such 
individual’s first benefit period, all rights 
to that part of UI which is regular 
compensation. 

* * * • • 
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(c) Limit The maximum TRA payable 
to any individual on the basis of a single 
certification is limited to the maximum 
amount of basic TRA as determined 
under § 617.14 plus additional TRA for 
up to 26 weeks as provided in paragraph 
(b) of this section. 

8. Section 617.17 is revised to read as 
follows: 

§ 617.17 Availability and active search for 
work. 

An individual shall not be paid TRA 
for any week of unemployment during 
which the individual is not able to work 
or is unavailable for work under the 
applicable State law, or for any week for 
which TRA is claimed if the individual 
fails or refuses to make an active search 
for work and furnish tangible evidence 
of such work search or to apply for or 
accept work or to accept a referral to 
work under those provisions of the 
applicable State law which apply to EB 
claimants and which are consistent with 
section 202(a)(3] of the FederabState 
Extended Unemployment Compensation 
Act of 1970. This paragraph shall not 
apply to weeks during which the 
individual is actually undergoing 
training approved under the provisions 
of the applicable State law or under 
Subpart C of this Part 617, unless the 
individual is determined to be ineligible 
for such week under the applicable 
Stale law or $ 617.18(b)(2). The EB work 
test is applicable under the 
circumstances set forth in 
§ 617.11(a)(6)(ii). 

9. Paragraph (c) is added to § 617.18 
as follows: 

§ 617.18 Disqualifications. 

• « * * • 

(c) Disqualification while in OJT, In 
no case may an individual receive TRA 
for any week with respect to which the 
worker is engaged in on-the-job training. 

10. Paragraph (a) of § 617.20 is revised 
as follows: 

§ 617.20 Responsibllitiss for the delivery 
of reemployment services. 

(a) State agency referral. The State 
agency shall be responsible fon 

(1) Advising each adversely affected 
worker to apply for training, with the 
State agency responsible for 
reemployment services, at the time the 
worker makes an application for TRA; 
and 

(2) Referring each adversely affected 
worker to the State agency responsible 
for reemployment services. 

• * * * • 

11. Paragraph (b) of $ 617.20 is 
amended by redesignating paragraphs 

(b)(1) throu^ (b)(12) as (b)(2) tl^ugh 


(b)(13), and adding a new paragraph 
(b)(1) as follows: 

§ 617.20 Responsibilities for the delivery 
or reempioyment services. 
***** 

(b)* • • 

(1) Interviewing the adversely affected 
worker regarding suitable training 
opportunities available to the worker 
under section 236 of the Act and 
reviewing such opportunities with the 
worker within 60 days after the worker 
applies for training; 
***** 

12. The introductory text of paragraph 
(a) and paragraph (a)(3) of § 617.22 are 
revised, and a new paragraph (i) of 

§ 617.22 is added, as follows: 

§ 617.22 Approval of training. 

(a) Conditions for approval. To the 
extent that appropriated funds are 
available and are allocated by the 
Department to the State to pay the full 
costs of any training, such training shall 
be approved for an adversely affected 
worker if the State agency determines 
that: 

***** 

(3) There is a reasonable expectation 
of employment following the completion 
of the training (but a reasonable 
expectation does not require that 
employment opportunities be available, 
or offered, immediately upon the 
completion of training). 
***** 

(i) Training outside the United States. 
In no case shall an individual be 
approved for training under this Subpart 
C which is conducted totally or partially 
at a location outside the United States. 

13. Section 617.25 is revised as 
follows: 

§ 617.25 Purchased training. 

(a) State agency determination. If the 
State agency determines that placement 
of an adversely affected worker in 
preferred training under § 617.24 cannot 
be accomplished, the State agency shall 
attempt to make arrangements or enter 
into agreements to purchase training or 
provide for reimbursement of the cost of 
training through: 

(1) On-the-job training offered by an 
employer, 

(2) Any training program provided by 
a State pursuant to section 303 of the 
JTPA; 

(3) Any training program approved by 
a private industry council established 
under section 102 of the JTPA; and 

(4) Any other training program 
approved by the State agency on behalf 
of the Secretary. 

(b) Costs of training. (1) When the 
direct payment of costs of training are 


made from TAA program funds, no other 
payment for such direct costs of training 
may be made under any other Federal 
law. When the direct payment of the 
costs of training have been made under 
any other Federal law, or are 
reimbursable under any other Federal 
law and a portion of the direct costs 
have already been paid under other 
Federal law, payment of such training 
costs may not be paid from TAA 
program fimds. 

(2) When the payment of the direct 
costs for training an adversely affected 
worker are paid or payable under more 
than one Federal law, the State agency 
shall establish procedures to ensure that 
individuals and institutions do not 
receive duplicate reimbursement. 

(3) The provisions of paragraphs (b) 

(1) and (2) of this section shall not apply 
to, or take into account, any funds 
provided under any other provision of 
Federal law which are used for any 
purpose other than the direct payment of 
identical costs incurred in training the 
adversely affected worker under the 
TAA program, even if such other use 
has the effect of indirectly paying or 
reducing any portion of the costs 
involved in training the adversely 
affected worker. 

(c) Costs of on-the-job training. The 
cost of OJT for an eligible worker may 
be paid to an employer only if: 

(1) No currently employed individual 
is displaced by such eligible worker, 
including partial displacement such as a 
reduction in the hours of non-overtime 
work, wages, or employment benefits. 

(2) Such training does not impair 
existing contracts for services or 
collective bargaining agreements. 

(3) In the case of training which would 
be inconsistent with the terms of a 
collective bargaining agreement, written 
concurrence has been obtained from the 
concerned labor organization. 

(4) No other individual is on layoff 
from the same or any substantially 
equivalent job for which such eligible 
worker is being trained. 

(5) The employer has not terminated 
the employment of any regular employee 
or otherwise reduced the workforce with 
the intention of filling the vacancy so 
created by hiring the eligible worker. 

(6) The job for which the eligible 
worker is being trained is not being 
created in a promotional line that will 
infringe in any way upon the 
promotional opportunities of currently 
employed individuals. 

(7) Such training is not for the same 
occupation from which the worker was 
separated and with respect to which 
such worker’s group was certified 
pursuant to section 222 of the Act. 
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(8) The employer certifies to the State 
agency that the employer wall continue 
to employ the eligible worker for at least 
26 weeks after completing the training if 
the worker desires to continue such 
employment and the employer does not 
have due cause to terminate such 
employment. 

(9) The employer has not received 
payment under section 236 and this part 
for any other on-the-job training 
provided by such employer which failed 
to meet the requirements of paragraphs 
(c) (1) through (6) of this section. 

(10) The employer has not taken, at 
any time, any action which violated the 
terms of any certification described in 
paragraph (c)(8) of this section made by 
the employer with respect to any other 
on-the-job training provided by the 
employer for which the employer has 
received a payment under section 236 
and this part. 

14. Paragraph (a)(1) introductory text 
of § 617.34 is revised to read as follows: 

§617.34 Amount 

(a) Computation. * * * 

(1) Travel. The more cost effective 
mode of travel reasonably available 
shall be approved by using: 

* * ♦ ♦ * 

15. Paragraph (a)(1) introductory text 
of § 617.46 is revised to read as follows: 

§ 617.46 Travel allowance. 

(a) Computation. * * * 

(1) Transportation. The more cost 
effective mode of transportation 
reasonably available shall be approved 
by using: 


§§ 617.50-617.65 (Subpart F) 
[Redesignated as §§ 617.50—617.65 
(Subpart G)] 

16. Subpart F. consisting of §§ 617.50 
through 617.65, is redesignated as 
Subpart G. 

17, A new Subpart F consisting of 

§ 617.49 on the Job Search Program is 
added as follows: 

Subpart F—Job Search Program 

§ 617.49 Job Search Program. 

(a) Program requirements. (1) A 
worker, after being separated from 
adversely affected employment, must 
participate in an approved job search 
program (JSP), or have completed a JSP, 
® condition for receiving TRA, except 
where the State agency determines that 
an acceptable JSP is not reasonably 
available. 

(2) A TRA claimant is subject to 
participation in a JSP as a condition for 
receiving TRA for weeks of 
unemployment which begin after the 


date the claimant is notified of the 
requirement and has filed an initial 
claim for TRA. 'Fhe claimant is not 
subject to the JSP as a condition for 
receiving TRA for weeks which begin 
prio r to that date. 

^(3) When the State agency determines 
that the worker has failed to begin 
participation in an approved JSP, or 
ceased to participate in such a JSP 
before completion, and there is no 
justifiable cause for such failure or 
cessation, no TRA may be paid to the 
worker for weeks beginning with the 
week that failure or cessation occurred 
when it is determined that such failure 
or cessation was without justifiable 
cause. TRA may be paid thereafter to an 
otherwise eligible worker only for weeks 
beginning with the week the worker 
begins or resumes participation in an 
approved JSP. For pu^oses of this 
paragraph (a)(3), justifiable cause means 
such reasons as would justify an 
individual's conduct when measured by 
conduct expected of a reasonable 
individual in like circumstances, 
including but not limited to reasons 
beyond the individual’s control and 
reasons related to the individual's 
capability to enroll in an approved JSP 
^or complete the JSP. 

^ (4) A worker in training approved 
under §§ 617.22 through 617.26. or 
approved by the Slate agency under 
State law, is excepted from the JSP 
qualifying requirement while the worker 
is attending and making satisfactory 
progress in the training. This exception 
applies whether training begins before 
or after entitlement to basic TRA 
commences, and also applies after 
training begins for a worker who is 
attending a JSP program. Exceptions to 
the JSP qualifying requirement must be 
documented in the worker’s claim file by 
the Stale agency. 

(b) Approved JSPs. A job search 
program may be approved if: 

(1) The JSP is provided through the 
JTPA, the public employment service, or 
any other Federal or State funded 
program, and complies with paragraphs 
(w), (x), and (y) of § 617.3. 

(2) The JSP is sponsored by a 
company or firm from which the worker 
has been separated, and complies with 
paragraphs (w), (x), and (y) of § 617.3. 

(c) Determination of reasonably 
available. (1) Reasonably available 
means an existing approved JSP that is 
located In the worker’s normal 
commuting area, as defined in S 617.3, 
and has sufficient capacity to 
accommodate the worker. 

(2) When the State determines that a 
JSP is not reasonably available for a 
worker, the requirement is not a 
condition of qualifying for TRA for the 


weeks involved. When a determination 
is made with respect to a worker, the 
State agency must document its 
determination, and the weeks involved, 
in the worker's claim file, prior to 
making TRA payments to the worker. 

(3) The State agency may issue a 
blanket waiver of the JSP qualifying 
requirement for TRA for groups of 
workers, where deemed appropriate, 
when it is determined that there is no 
functioning JSP. 

(4) All determinations that a JSP is not 
reasonably available should extend only 
for that period of time that a JSP is not 
reasonably available, and the exception 
for workers in approved training should 
extend until the completion of training. 

If the State determines that a JSP is 
reasonably available at a later date, 
then the JSP qualifying requirement roust 
be met for entitlement to basic TRA for 
weeks of unemployment beginning with 
the week in which JSP becomes 
reasonably available. 

(d) JSP allowances. Subsistence and 
transportation costs shall be approved 
for workers participating in JSPs when 
deemed appropriate and within 
available State funding levels. Costs 
incurred may not exceed those 
allowable for training under §§ 617.27 
and 617.28, if. and when, the State refers 
a worker to a JSP outside the normal 
commuting area. 

18. Paragraphs (a) and (b) of § 817.59 
are revised as follows: 

§ 617.59 Agreements with State agencies. 

(a) Authority. Before performing any 
function or exercising any jurisdiction 
under the Act and this Part 617, a State 
or State agency (as defined in S 617.3(ii)) 
shall execute an Agreement with the 
Secretary meeting the requirements of 
the Act. 

(b) Execution. An Agreement under 
paragraph (a) of this section shall be 
signed on behalf of a State or State 
agency by an authorized official of the 
State or such State agency, and the 
signature shall be dated. The authority 
of the State or State agency official shall 
be certified by the Attorney General of 
the State or counsel for the State 
agency, unless the Agreement is signed 
by the Governor of the State. An 
agreement will be executed on behalf of 
the United States by the Secretary. 

« • • * * 

§ 617.59 [Amanded] 

19. In 20 CFR 617.59(f) remove the 
words "Internal Revenue Code of 1954" 
and add, in their place, the words 
"Internal Revenue Code of 1986". 

20. SecUon 617.62(c) is revised as 
follows: 
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$617.62 TransItionsI procedures. 

* ♦ « * ♦ 

(c) Fraud and recovery of 
overpayments. The fraud and 
overpayment recovery provisions of this 
Subpart G shall take efrect on August 13, 
1981. and shall apply to all 
overpayments outstanding on that date 
or determined on or after that date. 

* « « * * 

21. Section 617.66 is added to Subpart 
G as follows: 

S 617.66 Transition procedures for 
amendments in sections 13002 through 
13009 of Pub. L. 99-272 (the Consolidated 
Omnibus Budget RecondUation Act of 
1985). 

The procedures for administering the 
Trade Act of 1974 before and after the 
amendments made by the Pub. L 99-272 
are as follows: 

(a) Duration of TBA. The provisions 
contained in § 617.15 expanding the 
eligibility period for payment of basic 
TRA benefits from 52 weeks to 104 
weeks shall apply only to those 
claimants whose eligibility periods 
begin on or after April 7,1986, or who 
have a previously established 52>week 


TRA eligibility period that ends on or 
after April 7,1986. Workers with 52- 
week eligibility periods that end before 
April 7,1986, will not have their 
eligibility periods extended to 104 
weeks. 

(b) TRA payments—{1) Retroactive 
payments. Retroactive claims of 
eligible workers may be approved for 
weeks of unemployment beginning with 
the first week after the week which 
includes December 18,1985. Claims for 
weeks beginning before April 7,1986 (or, 
if later, before claimants are notified of 
their potential entitlement and have 
filed claims for retroactive benefits) are 
not subject to the application of the 
Extended Benefits (CT) work test, nor to 
the State timely filing requirement. 
Claimants shall be subject to those 
requirements for weeks of 
unemployment beginning after the date 
eligible workers are notified of such 
requirements and have filed claims for 
su^ benefits. 

(2) Employer-authorized leave, 
disability leave and union service. The 
change to 9 617.11(a](3] for crediting 
weeks of specified leave to qualify for 
TRA will apply only to initial claims for 


basic TRA filed with the State agency 
by eligible workers on or after April 7, 
1986. 

(c) Job search program. The job 
search program requirement applies to 
workers certified under petitions for 
trade adjustment assistance filed with 
the Department on or after April 7,1986. 

(d) Training and other amendments. 
Other amendments in Pub. L 99-272 are 
effective on April 7,1986, and apply to 
applications for TAA benefits approved 
on or after April 7,1986. 

(e) Application of Gramm-Rudman. 
TRA payments to workers made under 
Part 1 of Chapter 2 of Title U of the 
Trade Act of 1974 and this Part shall be 
reduced by a percentage equal to the 
non-defense sequester percentage 
applied in the Sequestration Report 
(submitted under the Balanced Budget 
and Emergency Deficit Control Act of 
1985 and dated January 21,1986) of the 
Comptroller General of the United 
States for Fiscal Year 1986, for the 
period from March 1,1986 to October 1. 
1986. 

[FR Doc. 88-19128 Filed 8-23-88; 8:45 am] 
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FEDERAL RESERVE SYSTEM 

12 CFR Part 229 
[Docket No. R-0640) 

Regulation CC; Availability of Funds 
and Collection of Checks; Preemption 
Determinations 

agency: Board of Governors of the 
Federal Reserve System. 
action: Final interpretations. 

SUMMARY: The Board is publishing final 
official Board interpretations concerning 
preemption determinations under its 
Regulation CC. Availability of Funds 
and Collection of Checks (12 CFR Part 
229), with respect to the laws of Illinois 
and New York and with respect to 
section 4-213(5) of the Uniform 
Commercial Code. 

EFFECTIVE DATE: September 1,1988. 

FOR FURTHER INFORMATION CONTACT: 
Oliver Ireland, Associate General 
Counsel, Legal Division (202/452-3625) 
or Louise L Roseman, Assistant 
Director. Division of Federal Reserve 
Bank Operations (202/452-3874); for the 
hearing impaired only: 
Telecommunications De\ice for the 
Deaf, Eamestine Hill or Dorothea 
Thompson (202/452-3544). 
SUPPLEMENTARY INFORMATION: 

Background 

On May 13.1988, the Board adopted 
Regulation CC to carry out the 
provisions of the Expedited Funds 
Availability Act (12 U.S.C. 4001-4010). 
The regulation requires banks to make 
funds available to their customers 
within specified lime frames, and to 
disclose their funds availability policies 
to their customers. A number of states 
have also enacted rules governing funds 
availability. The Act (section 608) and 
Regulation CC (§ 229.20) provide that 
any state law in effect on or before 
September 1,1989, that provides for a 
shorter hold for a category of checks 
that is provided under federal law will 
supersede the federal provision. 

Provisions of state law governing 
funds availability that provide for longer 
availability than the federal law are 
considered inconsistent with Regulation 
CC and are preempted by Regulation 
CC. In addition, state disclosure or 
notice requirements concerning funds 
availability related to accounts covered 
by Regulation CC are preempted by the 
federal disclosure scheme. 

Regulation CC provides for Board 
determinations of whether state law 
related to the availability of funds is 
preempted by federal law. These 
determinations would be provided upon 


the request of a state, bank, or other 
interested party. 

Discussion 

On June 28.1988 (53 FR 24315). the 
Board published, for a 30-day comment 
period, proposed interpretations of 
Regulation CC concerning preemption 
determinations with respect to the funds 
availability laws of Illinois, Maine, and 
New York (53 FR 24315). In conjunction 
with the proposed determination of 
Illinois law. the Board requested 
comment on the relationship between 
Regulation CC and section 4-213(5) of 
the Uniform Commercial Code 
(“U.C.C.*’). The Board received twelve 
comments on the proposed 
interpretations, which are summarized 
below. The Board is now publishing its 
final interpretations concerning U.C.C. 
section 4-213(5) and the Illinois and 
New York preemption determinations. 
The Board has deferred its 
determination regarding the law of 
Maine at the request of the Maine 
Attorney General. 

Preemption of State Schedules and 
Exceptions. State law availability 
schedules often differ from the 
Regulation CC schedules with respect 
both to the categories of checks to which 
the schedules apply and the time 
periods within which fimds must be 
available for withdrawal. State 
availability schedules that provide for 
availability in a shorter period of time 
than required under Regulation CC 
supersede the federal schedule. 

In addition to the differences between 
state and federal availability schedules, 
a number of state laws contain 
exceptions to the state availability 
schedules that are different from those 
provided under the Act and Regulation 
CC. Under the Board’s interpretation, 
the state exceptions continue to apply 
only in those cases where the state 
schedule is shorter than or equal to the 
federal schedule, and then only up to the 
limit permitted by the Regulation CC 
schedule. Where a deposit that is 
subject to a state exception under a 
state schedule that is not preempted by 
Regulation CC and is also subject to a 
federal exception, the hold on the 
deposit can be further extended by the 
federal exception in accordance with 
Regulation CC. For those categories of 
checks for which the state schedule is 
preempted by the federal schedule, only 
the federal exceptions may be used. The 
Board had initially proposed a broader 
preemption scheme; however, the 
Board's final approach responds to the 
concerns of state banking regulators that 
the more protective provisions of stale 
law be retained. This approach also 
provides a preemption standard that can 


be more readily applied by banks in 
states that have not received preemption 
determinations from the Board. 

Treatment of State Schedules that 
Provides for the Same A vailability as 
the Federal Schedules. The Board 
proposed to preempt any state schedule 
that does not provide for shorter 
availability than required under 
Regulation CC. Under this approach, if 
state law provides for the same 
availability as federal law, the state law 
would be preempted. The Maine 
Attorney General's office argued that 
only inconsistent state law is preempted 
by the Act and Regulation CC. and that 
a state law reqmring availability in the 
same time periods as required by 
federal law cannot be considered 
inconsistent. Some states have 
incorporated the federal schedules into 
their state law to facilitate state 
enforcement of these requirements. 
Under the Board’s final interpretations, 
the only state schedules that are 
preempted are those that provide for a 
longer hold than required under 
Relation CC; state schedules that 
provide for availability within the same 
time periods would not be preempted. 

Treatment of Deposits not Subject to 
Regulation CC. Certain slate laws 
govern the availability of deposits that 
are not covered by the Regulation CC 
schedules. For example, the availability 
schedules of several states apply to 
"items" deposited to an account The 
term "item" may encompass deposits, 
such as nonnegotiabie instruments, that 
are not subject to the Regulation CC 
availability schedules, llie Board 
proposed that neither the Regulation CC 
nor the state schedules would apply to 
deposits of items not subject to 
Regulation CC’s funds availability 
provisions. The Board also requested 
comment on two alternative treatments 
of these deposits: (1) That the state 
schedules continue to apply to deposits 
that are not subject to the Regulation CC 
availability rules; or (2) that ^e 
Regulation CC schedules apply to the 
deposit of all "items" to "accounts" 
covered by that Regulation. 

The Maine Bureau of Banking and the 
Maine Attorney General's office 
objected to the federal preemption of 
deposits not regulated by federal law. 
They argued that such a broad 
preemptive approach needlessly 
restricts the ability of a state to protect 
the public from excessive holds in 
circumstances where the federal 
government has not acted. The Board 
believes that while funds availability 
laws would be simpler if state laws 
applicable to items that are not checks 
were preempted, states have a 
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legitimate interest in regulating deposits 
of these items, and state laws should not 
be preempted with respect to these 
items. The Board's final interpretation 
provides that deposits that are not 
covered by Regulation CC continue to 
be subject to the state law and are not 
subject to the federal law. 

Maine- The Board published for 
comment a proposed preemption 
determination with respect to the Maine 
funds availability law that was in effect 
on June 28,1988. Maine has recently 
issued for comment a revision to its law, 
which would require that funds 
deposited to any deposit account be 
made available in accordance with the 
Expedited Funds Availability Act and 
Regulation CC. The Maine Attorney 
Cenerars office, in its comments to the 
Board, asked that the Board not issue a 
final preemption determination based on 
the state's current regulation, because 
the amended regulation will be adopted 
in August 1988. and will become 
effective September 1.1988. The Board 
has deferred issuance of a preemption 
determination with respect to Maine 
law. 

New York, The New York regulation 
contains availability schedules for local 
(same city) checks, in-state checks, and 
out-of-state checks, as well as certain 
low-risk checks. Different schedules are 
provided for banks and savings 
institutions. Certain portions of the New 
York schedule supersede the availability 
requirements of Regulation CC. The 
New York schedules continue to apply 
to accounts not subject to the Regulation 
CC availability requirements. The state 
disclosure requirements are preempted 
by the Regulation CC disclosure rules to 
the extent that the state rules pertain to 
accounts subject to Regulation CC. 

Illinois. Following the issuance for 
public comment of the proposed 
preemption determination with respect 
to Illinois law, Illinois enacted a revised 
funds availability rule, which requires 
that funds be made available in 
accordance with the Act and Regulation 
CC. The Board has determined that the 
revised Illinois law is not inconsistent 
with Regulation CC, and that Illinois 
banks must comply with the Regulation 
CC funds availability and disclosure 
requirements. 

U.C.C. Availability of Cash Deposits 
Requirement. In conjunction with the 
proposed preemption determination of 
Illinois law, the Board requested 
comment on the relation of U.C.C. 
section 4-213(5). which provides for 
next-day availability of “money" 
deposited in a bank, to the Regulation 
CC requirement that deposits of cash be 
made available on either a next-day or 
two-day basis, depending on whether 


the cash was deposited at a staffed 
teller station. This U.C.C. provision has 
been adopted in each of the 50 states. 
The next-day availability requirement in 
the Code is subject to a general 
variation by agreement provision. The 
Board proposed that, because the ability 
to vary this provision of the Code by 
agreement may allow depositary banks 
to provide availability to their customers 
in a longer time than permitted by 
Regulation CC, this Code provision be 
preempted by the Act and Regulation 
CC. The Board also requested comment 
on an alternative approach, whereby 
this U.C.C. provision would supersede 
the Regulation CC requirement, but a 
depositary bank could not agree to 
extend availability beyond the time 
periods provided In Regulation CC. 

The Board has adopted this 
alternative approach, and has 
determined that U.C.C. section 4-213(5) 
governing availability of cash deposits 
supersedes the federal requirement, but 
that the ability of a bank to vary this 
provision by agreement under the Code 
is limited by the time periods provided 
in the federal availability schedule. 

Summary of Comments 

The Board received twelve comments 
on the three proposed preemption 
determinations. Five commenters 
(Illinois League of Savings Institutions, 
First Chicago Corporation, Illinois Credit 
Union League, Citicorp, and the Illinois 
Commissioner of Banks and Trust 
Companies) responded to the proposed 
preemption determination for the State 
of Illinois. Four commenters pointed out 
that the Illinois General Assembly 
passed an amendment to the Illinois 
Commercial Code section 4-213(5), 
signed by the Governor on July 26,1988, 
which provides that the Expedited 
Funds Availability Act and Regulation 
CC shall determine the time periods 
after which funds must be available for 
withdrawal. 

In addition, three commenters 
requested that the Board explicitly 
preempt the Illinois Commercial Code 
section 4-213(6) (which corresponds to 
U.C.C. section 4-213(5)), which provides 
next-day availability for cash deposits. 
The commenters reasoned that the 
U.C.C. next-day rule was meant to apply 
only to cash deposits received at a 
staffed facility and should not be 
extended to cash deposits received at 
unstaffed facilities such as ATMs, which 
are accorded second-day availability 
under Regulation CC. One commenter 
suggested that the Board address the 
preemption of U.C,C. section 4-213(5) in 
Regulation CC or its official 
Commentary because it is an issue 
common to all states. Another 


commenter suggested that the Board 
clarify the conflict in the U.C.C. 
definition of “money," which includes 
foreign currency, and Regulation CC's 
definition of "cash." which is limited to 
U.S. currency. 

One bank supported the position that 
Regulation CC preempt the Illinois state 
availability schedules with respect to 
the deposit of "items" not covered by 
Regulation CC. The commenter favored 
consistent schedules for all items 
accepted for deposit, because its 
processing systems could not distinguish 
between negotiable and ncnnegotiable 
items. 

Three commenters (State of Maine 
Bureau of Banking, State of Maine 
Attorney General, and Citicorp) 
responded to the Board's proposed 
preemption determination for the State 
of Maine. The Maine Attorney General 
pointed out that Maine's funds 
availability regulation (Regulation 18) is 
currently being revised to adopt the 
federal availability and disclosure 
requirements and requested that the 
Board not issue a preemption 
determination concerning a rule that 
will likely be superseded. The Attorney 
General also objected to the proposed 
federal preemption of Maine funds 
availability requirements that are 
equivalent to the federal requirements 
on the grounds that such state 
requirements would not be inconsistent 
with Regulation CC. 

Both the Attorney General and the 
Maine Bureau of Banking requested that 
Regulation CC not preempt the state 
funds availability requirements with 
respect to deposits to accounts made by 
items other than "checks" as defined by 
Regulation CC. and that the state 
availability schedules and exceptions 
continue to apply to the deposit of items 
not subject to the availability rules of 
Regulation CC. The commenters 
reasoned that because the State of 
Maine had established a public policy 
governing the availability of items which 
may not be covered by federal 
regulation, such a policy should be 
allowed to prevail in the absence of 
federal regulation. 

One commenter, however, favored 
Regulation CC preemption with respect 
to Maine's availability schedules and 
exceptions for all items deposited to 
accounts, including those not defined as 
"checks" under Regulation CC. This 
commenter also supported federal 
preemption of state disclosure 
requirements for accounts but agreed 
that state disclosure requirements 
should continue to apply for accounts 
not governed by Regulation CC. 
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Four commenters (Slate of New York 
Banking Department, New York Clearing 
House, New York Credit Union League, 
and Citicorp) responded to the proposed 
preemption determination for the State 
of New York. All four commented on the 
status of checks that are payable by an 
in-state bank but are nonlocal under 
Regulation CC. The New York State 
Banking Department confirmed that the 
intent of its proposed amendments to 
the New York funds availability law is 
to retain state availability schedules for 
in-state nonlocal checks as the sole 
feature of state law to escape federal 
preemption. Two other commenters 
supported the Banking Department's 
view. The New York Clearing House 
supported federal preemption of all state 
schedules, and stated that if the 
proposed amendment to the state funds 
availability schedules were interpreted 
to supersede the federal schedules, it 
should supersede only with respect to 
nonlocal in-state checks. 

The Slate Banking Department also 
favored allowing the state law provision 
providing for variation of availability 
schedules by agreement to stand so long 
as it does not conflict with Regulation 
CC. The New York Clearing House 
favored federal preemption of the New 
York schedule. 

In addition, the New York Clearing 
House and a large bank took the 
position that Regulation CC's definition 
of "local" and "nonlocal" should 
preempt the stale law’s definitions and 
that Regulation CC's special cash 
withdrawal rule should be available to 
New York depositary banks. The New 
York Credit Union League objected to 
the inclusion of payable through banks 
in Regulation CC’s definition of "paying 
bank" and therefore did not favor 
federal preemption of New York’s 
"local" and "nonlocal" definitions. 

The State Banking Department stated 
that the Regulation CC definition of 
"account." should preempt the scope of 
transaction accounts as defined in New 
York law. The New York Clearing 
House suggested that New York banks 
be allowed to follow either state or 
federal availability schedules with 
respect to accounts covered by state law 
but not by Regulation CC. 

A large bank supported federal 
preemption of all New York exceptions 
to the availability schedules and 
requested that all deposited items 
covered by state law but not by federal 
law be subject to the federal availability 
schedules. 

The New York Clearing House 
requested confirmation that New York 
banks will be able to use calculated 
availability for nonconsumer accounts 


as provided by § 229.19(d) of Regulation 
CC. 

List of Subjects in 12 CFR Part 229 

Banks, Banking. Federal Reserve 
System. 

For the reasons set out in the 
preamble, 12 CFR Part 229 is amended 
as follows; 

PART 229—[AMENDED] 

1. The authority citation for Part 229 
continues to read as follows: 

Authority: Title VI of Pub. L. 100-68,101 
Stat. 552. 635.12 U.S.C. 4001 et seq. 

2. A new Appendix F is added to read 
as follows: 

Appendix F—Official Board 
Interpretations; Preemption 
Determinations 

Uniform Commercial Code, Section 4- 
213(5) 

Section 4-213(5) of the Uniform 
Commercial Code ("U.C.C.") provides 
that money deposited in a bank is 
available for withdrawal as of right at 
the opening of business of the banking 
day ^ler deposit. Although the language 
"deposited in a bank" is unclear, 
arguably it is broader than the language 
"made in person to an employee of the 
depositary bank", which conditions the 
next-day availability of cash under 
Regulation CC (§ 229.10(a)(1)). Under 
Regulation CC, deposits of cash that are 
not made in person to an employee of 
the depositary bank must be made 
available by the second business day 
after the banking day of deposit 
(§ 229.10(a)(2)). Therefore, fiiis provision 
of the U.C.C. may call for the 
availability of certain cash deposits in a 
shorter time than provided in Regulation 
CC. 

This provision of the U.C.C., however, 
is subject to Section 4-103(1), which 
provides, in part, that "the effect of the 
provisions of this Article may be varied 
by agreement * • (The Regulation 
CC funds availability requirements may 
not be varied by agreement.) U.C.C. 
Section 4-213(5) supersedes the 
Regulation CC provision in 
§ 229.10(a)(2). but a depositary bank 
may not agree with its customer under 
section 4-103(1) of the Code to extend 
availability beyond the time periods 
provided in § 229.10(a) of Regulation CC. 

Illinois 

The Board has been requested, in 
accordance with § 229.20(d) of 
Regulation CC (12 CFR Part 229), to 
determine whether the Expedited Funds 
Availability Act and Subpart B, and, in 
connection therewith, Subpart A, of 


Regulation CC, preempt provisions of 
Illinois law relating to the availability of 
funds. Section 4-213(5) of the Uniform 
Commercial Code as adopted in Illinois 
(Illinois Revised Statutes Chapter 26. 
paragraph 4-213(5), enacted July 26, 
1988) provides that: 

Time periods after which deposits must be 
available for withdrawal shall be determined 
by the provisions of the federal Expedited 
Funds Availability Act (Title VI of the 
Competitive Equality Banking Act of 1887) 
and the regulations promulgated by the 
Federal Reserve Board for the 
implementation of that Act. 

Section 4-213(5) of the Illinois law 
does not supersede Regulation CC; and. 
because this provision of Illinois law 
does not permit funds to be made 
available for withdrawal in a longer 
period of time than required under the 
Act and Regulation, it is not preempted 
by Regulation CC. 

New York 

Background 

The Board has been requested, in 
accordance with § 229.20(d) of 
Regulation CC (12 CFR Part 229), to 
determine whether the Expedited Funds 
Availability Act and Subpart B. and, in 
connection therewith. Subpart A, of 
Regulation CC, preempt the provisions 
of New York law concerning the 
availability of funds. This preemption 
determination specifies those provisions 
in the New York funds availability law 
that supersede the Act and Regulation 
CC. (See also the Board's premption 
determination regarding U.C.C. Section 
4-213(5). pertaining to availability of 
cash deposits, in paragraph (a), above.) 

The New York State Banking 
Department, pursuant to section 14-d of 
the New York Banking Law, has issued 
regulations requiring that funds 
deposited in an account be made 
available for withdrawal within 
specified time periods, and providing 
certain exceptions to those availability 
schedules. 

Part 34 of the New York State Banking 
Department’s General Regulations 
establishes time frames within which 
commercial banks, trust companies, and 
branches of foreign banks ("banks") and 
savings banks, savings and loan 
associations, and credit unions 
("savings institutions") must make funds 
deposited in customer accounts 
available for withdrawal. 

Different schedules apply to deposits 
in banks and savings institutions. 
Deposits must be made available for 
withdrawal not later than the following 
number of business days following the 
business day of deposit: 
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Banks 

Savings 

Institii- 

tions 

Local checks (same city) — 

3 

4 

In state checks.. 

4 

5 

Oul-of'State checks- 

$100 Of less checks; on us 
checks (in-state): Treas¬ 
ury checks; NY state/ 

7 

9 

local gov/t checks..— 

2 

2 

Nonpropfietaiy ATMs- 

+ 1 

+ 1 


Note: Part 34 requires that funds be available at 
the start of the business day subsequent to the 
number of days specified in the regulation. To simplt- 
fy comparisons of the New York ar)d federal regula- 
Sons, the Board has converted the time periods 
used m Part 34 to the method used in Reflation 
CC; i.e. the number of business days following the 
day of deposit 

Coverage 

The New York law and regulation 
govern the availability of funds 
deposited into savings and time 
deposits, as well as to ‘‘accounts'* as 
defined in § 229.(a) of Regulation CC. 

The federal preemption of state funds 
availability laws only applies to 
"accounts subject to Regidation CC, 
which generally include transaction 
accounts. Thus, to the extent that the 
New York law applies to deposits in 
time, savings, and other accounts (such 
as accounts in which the account holder 
is another bank or foreign bank) that are 
not "accounts" under Regulation CC. the 
state funds availability law will 
continue to apply. (Note, however, that 
under § 229.19(e) of Regulation CC, 

Holds on other funds, the federal 
availability schedules may apply to 
savings, time, and other accounts not 
defined as "accounts" imder Regulation 
CC. in certain circumstances.) T^e New 
York State Superintendent of Banks 
stated, in her comments to the Board, 
that "[tjhe Banking Department believes 
that the Regulation CC definition of 
account to the extent it applies to 
transaction accounts preempts the scope 
of the accounts as defined in Part 34." 

The New York law and regulation 
apply to "items” deposited to accounts. 
Part 34.2(e) defines "item" as "a check, 
negotiable order of withdrawal or 
money order deposited into an account". 
The Board interprets the definition of 
"item" in New York law to be consistent 
with the definition of "check" in 
Regulation CC (§ 229.2(k)). 

Availability Schedules 

The following provisions of New York 
law provide for the same or a shorter 
hold for certain categories of checks 
than is provided under Regulation CC. 
and supersede the federal availability 
requirements. All other provisions of the 
New York law relating to the 
availability of funds deposited in 


"accounts" are preempted by Regulation 
CC, because they pro^de for longer 
availability than is provided for in 
Regulation CC. 

Temporary Schedule. The New York 
regulation requires that items payable 
by a local bank or savings institution 
(i.e., one that is located in the same city, 
town, or village, and which uses the 
same clearing facility, as the depositary 
bank) be made available for withdrawal 
not later than the start of business on 
the third business day following deposit, 
if deposited in a hank (Part 34.2(a)(1)). 
The New York Superintendent of 
Banking has interpreted "clearing 
facility" to include both check 
clearinghouse associations and Federal 
Reserve check processing facilities. (See 
December 21.1983, letter from Vincent 
Tese, New York State Superintendent of 
Banks, regarding adoption of Part 34.) 
Regulation CC (§ 229.11(b)) also requires 
that the proceeds of these check 
deposits be made available for 
withdrawal not later than the start of 
business on the third business day 
following deposit Regulation CC, 
however, includes a time period 
adjustment which permits a depositary 
bank to delay the time it must make 
funds available by cash or similar 
means, for deposits of local checks 
cleared outside a check clearinghouse 
arrangement (§ 229.11(b)(2)). New York 
law supersedes this time period 
adjustment for withdraw^ by cash and 
similar means for local checks (as 
defined by New York law) deposited in 
banks and cleared through the Federal 
Reserve. 

The New York regulation requires 
items payable by an in-state bank or 
savings institution to be available for 
withdrawal not later than the start of 
business on the fourth business day 
following deposit, if deposited in a bank 
(Part 34.3(a)(2)), or the fifth business day 
following deposit, if deposited in a 
savings institution (Part 34.3(b)(2)). 

These time periods are shorter than the 
seventh business day availability 
required for nonlocal checks under 
§ 229.11(c) of Regulation CC. although 
they are not necessarily shorter than the 
schedules for nonlocal checks set forth 
in § 229.11(c)(2) and Appendix B-1 of 
Regulation CC. Thus, these state 
schedules supersede the federal 
schedule to the extent that they apply to 
an item payable by a New York bank or 
savings institution that is defined as a 
nonlocal check under Regulation CC and 
the applicable state schedule is less 
than the applicable schedule specified in 
§ 229.11(c) and Appendix B-1. 

Part 34.3 (a)(8) and (b)(0) provide that 
for any item deposited at a shared or 


nonproprietary electronic facility, the 
depositary bank may. at its option, add 
one business day to the relevant state 
schedule for the item being deposited. In 
the following cases, the state schedules 
applicable to deposits at nonproprietary 
ATMs to accounts in banks supersede 
the federal schedule, which provides for 
seventh day availabilit}^: 

Treasury checks, state and local government 
checks, on us in<state checks—^Third 
business day 

Local checks—^Fourth business day 
In>6tate checks—Fifth business day 

The state schedules applicable to 
deposits at nonproprietary ATMs to 
accounts in savings institutions 
supersede the federal schedule for the 
following items; 

Treasury checks, state and local government 
checks, on us in-state checks—Third 
business day 

Local checks-^ifth business day 
In state checks—Sixth business day 

Permanent Schedule. Under Part 
34.3(a)(2), in-state checks must be made 
available for withdrawal by the start of 
business on the fourth business day 
following deposit if deposited in a bank, 
and the fifth business day following 
deposit if deposited in a savings 
institution. The New York schedule for 
banks supersedes the Regulation CC 
requirement in the permanent schedule 
that nonlocal checlU be made available 
for withdrawal by the start of the fifth 
business day following deposit with a 
time period adjustment for withdrawals 
by cash or similar means, to the extent 
that the In-state checks are defined as 
nonlocal under Regulation CC, and the 
Regulation CC schedule for nonlocal 
checks is not shortened under 
§ 229.12(c)(2) and Appendix B-2 of 
Regulation CC. In ad^tlon, the New 
York schedule for savings institutions 
supersedes the Regulation CC time 
period adjustment in the permanent 
schedule for withdrawal by cash or 
similar means, to the extent that the in¬ 
state checks are defined as nonlocal 
under Regulation CC. and the Regulation 
CC schedule for nonlocal checks is not 
shortened under § 229.12(c)(2) and 
Appendix B-2. 

The following charts show the 
relationship between the New York law 
that supersedes Regulation CC and the 
temporary and permanent availability 
schedules in Regulation CC. Section 
229.10 (b) and (c) of Regulation CC 
preempt the New York law and thus are 
not affected by it. 
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Temporary Availability Schedule- 
New York 



Banks 

Savings 

institu¬ 

tions 

Local checks... 

••3 

•3 

In-8tate nonlocal checks.. 

4 

•5 

Out-of-state noolock checks.. 

•♦7 

♦7 

Deposits at Nonproprietary 
ATMs Treasury checks, 
state/local gov’t checks, 



on us in-state checks. 

3 

3 

Local checks (same 



city).. 

4 

5 

in-state checks. 

5 

6 

All other deposits..... 

7 

7 


'Withdrawals by cash or similar means for local 
checks cleared outside the sanw check dearing 
faoHty fi.e.. outside a check deahnohouse or the 
Federal Reserve) may be delayed in accordance 
with §229.11(c). 

•Withdrawals by cash or similar means for local 
checks cleared outside a check clearinghouse may 
be delayed m accordance with §229.11(c). 

• In order to exterxl the hold beyond the availabil¬ 
ity schedule, a state exception as well as a federal 
exception must be applicable. In no case can the 
hold be extended beyond that permitted under Reg¬ 
ulation CC. 

* Schedule Is subject to reductions for certain 
nonlocal checks. See Appendix B>1 of Regulation 


Permanent Availabiuty Schedule- 
New York 



Banks 

Savings 

Institu¬ 

tions 

Local checks.......... 

•2 

•2 

In-state nonloca) checks. 

••4 

• »5 

Out-of-state nonlock checks.. 

'5 

•5 


•Withdrawals by cash or similar means may be 
delayed in accordance with §229.12(d). 

•Schedule is subject to reductions for certain 
g^ocal checks. See Appendix B>2 of Regulation 

• In order to exterxf the hold beyond the availabil¬ 
ity schedule, a state exception must be applicable. 
To extend the hold beyorxJ the applicable federal 
availability schedule, a federal exception must also 
be applicable. In no case can the hold be extended 
beyond that permitted under Regulation CC. 

Exceptions to the Availability 
Schedules. New York law provides 
exceptions to the state availability 


schedules for large deposits, new 
accounts, repeated overdrafters, 
doubtful collectibility, foreign items, and 
emergency conditions (Part 34.4). In all 
instances where the federal availability 
schedule preempts the state availability 
schedule, the state exceptions do not 
apply. In such cases, the depositary 
bank may only invoke the federal 
exceptions. For those deposits to which 
the state availability schedule applies, 
however, the depositary bank may 
invoke a state exception and place a 
hold on the deposit up to the federal 
availability schedule limit for that type 
of deposit. Once the federal availability 
schedule limit is reached, the depositary 
bank may further extend the hold under 
any of the federal exceptions that apply 
to that deposit. Any time a depositary 
bank invokes an exception to extend a 
hold beyond the time periods otherwise 
permitted by the law. it must give notice 
of the extended hold to its customer in 
accordance with § 229.13(g) of 
Regulation CC. 

Variation by Agreement. Part 34.4(f) 
provides that the New York regulation 
does not prohibit a depositary bank 
from agreeing with its customer to make 
funds available for withdrawal in a 
longer period of time than prescribed in 
New York law because of special 
circumstances, "provided that such 
agreement is not contained in a 
preprinted form and is not a usual, 
regular business practice of the 
depositary bank." The variation by 
agreement provision would remain in 
effect for those provisions of New York 
law that supersede Regulation CC; 
however, a depositary bank could not 
agree with its customer to extend 
availability beyond the times permitted 
under Regulation CC. 

Business Doy/Banking Day. New 
York law requires availability within a 
specified number of "business days" 
following the "business day" of deposit. 
"Business day" is defined as any day 


excluding Saturdays. Sundays, and legal 
holidays (Part 34.2(c)). Legal holiday is 
not further defined in the regulation. The 
New York definition of business day is 
preempted by the Regulation CC 
definitions of "business day" and 
"banking day". 

Part 34.2(c) also provides that "for 
electronic branches, opening and closing 
times shall be the hours of the closest 
manned office of the depositary bank." 
The Commentary to the Regulation CC 
definition of "banking day" provides 
that "deposits at an ATM are 
considered made at the branch holding 
the account into which the deposit is 
made for purposes of determining the 
day of deposit." The Regulation CC rule 
to determine what constitutes a banking 
day for ATM deposits preempts the New 
York provision. 

Disclosures 

Part 34.5 of New York law requires 
depositary banks to disclose their funds 
availability policy to their customers, 
and to post their availability schedule in 
each branch location. The purposes of 
the disclosures concerning funds 
availability appear to be met by the 
disclosure requirements in Regulation 
CC. Regulation CC preempts state 
disclosure requirements concerning 
funds availability that relate to 
"accounts". Thus. Part 34.5 of New York 
law is preempted by Regulation CC. to 
the extend that it applies to "accounts", 
as defined by Regulation CC. The New 
York disclosure niles would continue to 
apply to savings, time, and other 
accounts not governed by Regulation CC 
disclosure requirements. 

By order of the Board of Governors of the 
Federal Reserve System, August 18,1988. 
Wiliiam W. Wiles. 

Secretary of the Board. 

[FR Doc. 88^19146 Filed 8-23-88; 8:45 am) 
BILLINO CODE S210-01-M 
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FEDERAL RESERVE SYSTEM 

12 CFR Part 229 

[Docket No. R-0644] 

Regulation CC; Availability of Funds 
and Collection of Checks; Preemption 
Determinations 

agency: Board of Governors of the 
Federal Reserve System. 
action: Proposed interpretations. 

summary: The Board is publishing for 
comment proposed official Board 
interpretations concerning preemption 
determinations under its Regulation CC, 
Availability of Funds and Collection of 
Checks (12 CFR Part 229), with respect 
to the laws of California, Connecticut. 
Massachusetts. New Mexico, and Rhode 
Island. 

OATES: Comments must be submitted on 
or before September 20.1988. 
ADDRESSES: Comments, which should 
refer to Docket No. R-0844. may be 
mailed to the Board of Governors of the 
Federal Reserve System. 20th and C 
Streets, NW., Washington, DC 20551. 
Attention: Mr. William W. Wiles, 
Secretary; or may be delivered to Room 
B-2223 between 8:45 a.m. and 5:15 p.m. 
All comments received at the above 
address will be made available to the 
public, and may be inspected at the 
Freedom of Information Office. Room B- 
1122 between 8:45 a.m. and 5:00 p.m. 

FOR FURTHER INFORMATION CONTACT: 
Oliver Ireland. Associate General 
Counsel. Legal Di\ision (202/452-3625) 
or Louise L. Roseman, Assistant 
Director, Division of Federal Reserve 
Bank Operations (202/452-3874); for the 
hearing impaired only: 
Telecommunications Device for the 
Deaf, Eamestine Hill or Dorothea 
Thompson (202/452-3544). 
SUPPLEMENTARY INFORMATION: 
Background 

On May 13,1988, the Board adopted 
Regulation CC to carry out the 
provisions of the Expedited Funds 
Availability Act (12 U.S.C. 4001-4010). 
The regulation requires banks to make 
funds available to their customers 
within specified time frames and to 
disclose their funds availability policies 
to their customers. A number of states 
have also enacted rules governing funds 
availability. The Act (section 608) and 
Regulation CC (§ 229.20) provide that 
any provision of state law in effect on or 
before September 1.1989, that provides 
for a shorter hold for a category of 
checks than is provided under federal 
law will supersede the federal provision. 


Provisions of state law governing 
funds availability that do not supersede 
federal law are considered inconsistent, 
and are thus preempted by Regulation 
CC. Thus, a state law that permits a 
bank to make funds available for 
withdrawal in a longer period than 
permitted under Relation CC is 
preempted by that regulation. In 
addition, state disclosure or notice 
requirements concerning funds 
availability related to accounts covered 
by Regulation CC are preempted by the 
federal disclosure scheme. 

Regulation CC provides for Board 
determinations as to whether state law 
related to the availability of funds is 
preempted by federal law. These 
determinations would be provided upon 
the request of a state, bank, or other 
interested party. 

Discussion 

The Board is publishing, for a 30«day 
comment period, its interpretations of 
Regulation CC concerning preemption 
determinations with respect to the laws 
of California, Connecticut. 
Massachusetts, New Mexico, and Rhode 
Island. 

Preemption of State Schedules and 
Exceptions. State law availability 
schedules often differ from the 
Regulation CC schedules with respect 
both to the categories of checks to which 
the schedules apply and the time 
periods within which funds must be 
available for withdrawal. State 
availability schedules which provide for 
availability in a shorter period of time 
than required under Regulation CC 
supersede the federal schedule. 

In addition to the differences between 
state and federal availability schedules, 
a number of state laws contain 
exceptions to the state availability 
schedules that are different from those 
provided under the Act and Regulation 
CC. Under the Board's proposed 
interpretations, the state exceptions 
continue to apply only in those cases 
where the state schedule is shorter than 
or equal to the federal schedule, and 
then only up to the limit permitted by 
the Regidation CC schedule. Where a 
deposit that is subject to a state 
exception under a state schedule that is 
not preempted by Regulation CC and is 
also subject to a federal exception, the 
hold on the deposit can be further 
extended under the federal exception in 
accordance with Regulation CC. For 
those categories of checks for which the 
state schedule is preempted by the 
federal schedule, only the federal 
exceptions may be used. This approach 
provides a preemption standard that can 
be more readily applied by banks in 


states that have not received preemption 
determinations from the Board. 

Treatment of State Schedules that 
Provide for the Same Availability as the 
Federal Schedules. According to the 
provisions of the Act, only Inconsistent 
state law is preempted by the Act and 
Regulation CC. The Board has 
determined that a state law requiring 
availability in the same time periods as 
required by federal law is not 
inconsistent with Regulation CC. Some 
states have incorporated the federal 
schedules into their state law to 
facilitate bank compliance with a single 
standard while retaining state 
enforcement of these requirements. 
Under the Board's interpretations, the 
only state schedules that are preempted 
are those that provide for a longer hold 
than required under Regulation CC; 
state schedules that provide for 
availability within the same time 
periods would not be preempted. 

Treatment of Deposits not Subject to 
Regulation CC. Certain state laws 
govern the availability of deposits that 
are not covered by the Regulation CC 
schedules. For example, the availability 
schedules of several states apply to 
“items" deposited to an account. The 
term “item” may encompass deposits, 
such as nonnegotiable instruments, that 
are not subject to the Regulation CC 
availability schedules. The Board 
believes that while funds availability 
laws would be simpler if state laws 
applicable to items that are not checks 
were preempted, states have a 
legitimate interest in regulating deposits 
of these items, and state laws should not 
be preempted with respect to these 
items. The Board's proposed 
interpretations provide that deposits not 
covered by Regulation CC continue to 
be subject to the state law. 

Connecticut. Connecticut law 
provides availability schedules for 
deposits of on us checks, in-state 
checks, and out-of-state checks. The 
state law also provides certain 
exceptions to those schedules. 

Generally, the state schedules and 
exceptions allow longer hold periods 
than the federal schedules and 
Regulation CC will preempt; however, 
out-of-state nonlocal checks will 
continue to be governed by the shorter 
state schedule. The state schedules will 
also continue to apply to items such as 
nonnegotiable instruments that are not 
covered by Regulation CC. In addition, 
the Connecticut law, including 
disclosure requirements, will continue to 
apply to accounts, such as savings and 
time accounts, not subject to Regulation 
CC. 
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Massachusetts, Massachusetts 
enacted a law in July 1988 repealing its 
previous funds availability statute and 
replaci^ it with a requirement that 
institutions make funds available for 
withdrawal and disclose their funds 
availability policy in accordance with 
the Expedited Funds Availability Act 
and Regulation CC. Massachusetts law 
provides, however, that ail in-state 
checks are considered to be local, even 
though the state is included in two check 
processing regions. Thus, the state law 
generally incorporates the federal law, 
except that state law supersedes 
Regulation CC to the extent that in-state 
nonlocal checks must be made available 
for withdrawal in accordance with the 
local schedule in Regulation CC. 

Rhode Island. Rhode Island law 
requires depository institutions to make 
funds deposited by check in a personal 
transaction account available for 
withdrawal within certain specific 
periods. Different schedules apply to 
deposits in commercial banks and thrift 
institutions. The Rhode Island statute 
also provides exceptions to the 
schedules and requires institutions to 
make certain disclosures to their 
customers. No portion of the Rhode 
Island availability schedule supersedes 
the federal law. 

New Mexico. New Mexico's statute 
applies only to retail accounts and does 
not apply to certain instruments that are 
covered by Regulation CC; Regulation 
CC would therefore apply to accounts or 
instruments not covered. New Mexico 
law, however, applies to time and 
savings accounts and is not preempted 
with respect to these accounts. New 
Mexico provides different availability 
schedules for checks payable by banks 
in the same municipality, for in-state 
checks, and for out-of-state checks. For 
certain categories of checks, the state 
schedule supersedes the federal. New 
Mexico law provides for certain 
exceptions to its availability schedules; 
these will continue to apply where the 
state schedule is not preempted by 
Regulation CC to the extent that the 
hold does not exceed the federal 
schedule for that category of check. An 
applicable federal exception can be 
invoked to extend a hold beyond the 
federal schedule. 

California. California has different 
funds availability regulations governing 
(1) commercial banks, (2) savings and 
loan associations and savings banks, 
and (3) credit unions. The state 
schedules are generally longer than the 
Regulation CC schedules, and are thus 
preempted. For certain categories of 
checks, however, where the depository 
bank has a San Francisco or Los 


Angeles city routing number, the state 
schedule is shorter and thus supersedes 
the federal schedule. With respect to 
items that must be given next-day 
availability, the state rules provide 
fewer conditions to the next-day 
availability requirement (e.g., no special 
deposit slips are required). Therefore, 
the state rules supersede the federal for 
these categories of checks. The state 
exceptions can be invoked only for 
those deposits subject to state schedules 
that are shorter than or equal to the 
federal schedule and then only up to the 
federal schedule. An applicable federal 
exception may be used to extend the 
hold beyond the federal schedule. The 
state disclosure rules are preempted by 
the Regulation CC rules for all accounts 
subject to Regulation CC. 

List of Subjects in 12 CFR Part 229 

Banks. Banking, Federal Reserve 
System. 

For the reasons set out in the 
preamble, 12 CFR Part 229 is proposed 
to be amended as follows: 

PART 229—[AMENDED] 

1. The authority citation for Part 229 
continues to read as follows: 

Authority: Title VI of Pub. L. 100-86,101 
Stat. 552,635,12 U.S.C. 4001 et seq. 

2. Appendix F is amended by adding 
preemption determinations for the states 
of Califomia, Connecticut, 
Massachusetts. New Mexico, and Rhode 
Island alphabetically to read as follows: 

Appendix F—Official Board 
Interpretations 


California 

Background 

The Board has been requested, in 
accordance with § 229.20(d) of Regulation CC 
(12 CFR Part 229), to determine whether the 
Expedited Funds Availability Act and 
Subpart B (and in connection therewith, 
Subpart A) of Regulation CC. preempt the 
provisions of Califomia law concerning 
availability of funds. This preemption 
determination specifies those provisions of 
the Califomia funds availability law that 
supersede the Act and Regulation CC. (See 
also the Board's preemption determination 
regarding the Uniform Commercial Code, 
section 4-213(5), pertaining to availability of 
cash deposits.) 

Califomia has three separate sets of 
regulations establishing maximum 
availability schedules. The regulations 
applicable to commercial banks (Cal. Admin. 
Code tit. 10. sections 10.190400-10.190407] 
were promulgated by the Superintendent of 
Banks. The regulations applicable to savings 
banks and savings and loan associations 
(Cal. Admin. Code tlL 10, sections 106.200- 
106.205) were adopted by the Savings and 


Loan Commissioner. The regulations 
applicable to credit unions (Cal, Admin. Code 
lit. 10. section 901) were adopted by the 
Commissioner of Corporations. 

All the regulations were adopted pursuant 
to Califomia Financial Code section 866.5 
and Califomia Commercial Code section 
4213(4)(a). under which the appropriate state 
regulatory agency for each depository 
institution must issue administrative 
regulations to define a reasonable time for 
permitting customers to draw on items 
received for deposit in the customer's 
account. Califomia Financial Code section 
867 also establishes availability periods for 
funds deposited by cashier's check, certified 
check, teller's check, or depository check 
under certain circumstances. Finally. 
Califomia Financial Code section 866.2 
establishes disclosure requirements. 

Different availability schedules apply to (1) 
Califomia state chartered commercial banks, 
national banks located in Califomia, and 
branch offices of foreign banks located in 
Califomia (collectively referred to as 
"commercial banks"). (2) savings banks and 
savings and loan institutions (collectively 
referred to as "S&Ls"), and (3) state and 
federally chartered credit unions that 
maintain offices in Califomia for the 
acceptance of deposits ("credit unions"). 

The foUowing table summarizes the 
availability schedules under Califomia law 
for all checks other than those that must be 
given next-day availability. The time periods 
are stated in terms of availability for 
withdrawal not later than Xth business day 
following the banking day of deposit to 
facilitate comparison with Regulation CC 
even though state regulations refer to 
availability at the start of the business day 
subsequent to the number of days specified in 
the relation. 

Commercial Banks: 

If the depository bank has a routing 
number of 1210 (San Francisco city:) 


Paying Bank 

AvaHabil- 

Hy 

1210 routing number... 

3rd 

Other California commercial bank....._ 

4th 

Out-of-state commercial bank- 

91h 

California thrift (S8L or CU).. 

5th 

Out-of-state thrift (SAL or CU).. 

10th 


If the depository bank has a routing 
number of 1220 (Los Angeles city), and the 
paying bank also has a routing number of 
1220, third day availability; for other paying 
banks, the above figures (fourth day to tenth 
day) are the same. 

If the depositary bank has a routing 
number other than 1210 or 1220: 


Paying bank 

Availabil¬ 

ity 

Califomia commercial bank ............. 

5th 

Out-of-state commercial bar>k......... 

10th 

Califomia thrift (SAL or CU) 

_ 6th 

Out-of-state thrift (SAL or CU)- 

nth 


S&Ls and Credit Unions: 
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Paying bank 

AvailabHtty 

S&Ls 

CUs 

California ir^stitution......^... 

5tti 

6th 

10th 

Out-of-state institution__ 

. 11th 


For all institutions. **on ua** checks (i.e.. 
checks payable by an office of the depositary 
bank) must be made available on the second 
business day after the day of deposit. Unlike 
federal law. the California regulations make 
no distinction between **on us" checks 
payable by an office of the paying bank 
located in the same state as the depositary 
bank and "on us" checks payable by paying 
bank offices located in other states. 

For deposits at nonproprietary automated 
teller machines (ATMs), one day is added to 
all of the above schedules for banks and 
S&Ls, but there is no comparable provision 
for credit unions. 

Next-day items. Banks. S&Ls. and credit 
unions must give next-day availability to 
items drawn with a face amount of $100 or 
less. The regulations for banks, S&Ls. and 
credit unions differ as to other next-day 
items. For banka, next-day availability is 
required for items payable by the U.S. 
Treasury, items drawn by the State of 
California or any department, agency, or 
political subdivision thereof, and items (other 
than money orders) drawn by an insured 
thrift institution or an Insured bank on itself. 
In each case the item must be indorsed by the 
payee and deposited into the payee's deposit 
account. 

S&L relations require next-day 
availability for ffrst-indorsed items payable 
by the U.S. Treasury and ffrst-indorsed items 
payable by the State of California or any 
department agency, or political subdivision 
thereof. Credit union regulations require next- 
day availability for ffrst-indorsed items 
payable by the U.S. Treasury, ffrst-indorsed 
items drawn by the Stale of California or any 
political subdivision thereof, and first- 
indorsed items issued by a depository 
institution whose accounts are insured by the 
FDIC. the reUC. or the NCUA. 

California law, unlike federal law, does not 
provide that institutions may require special 
deposit slips for certain next-day items. 
Coverage 

The California law and regulations govern 
the availability of funds to "demand deposits, 
negotiable order of withdrawal draft 
accounts, savings deposits subject to 
automatic transfers, share draft accounts, 
and all savings deposits and share accounts, 
other than time deposits." California 
Financial Code section 866(b). The federal 
preemption of state funds availability laws 
only applies to "accounts" subject to 
Regulation CC, which generally includes 
transacffon accounts. Thus. California funds 
availability law continues to apply to 
deposits in savings and other accounts (such 
as accounts in which the account-holder is 
another bank) that are not "accounts" under 
Regulation CC. (Note, however, that under 
5 2^.19(e) of Regulation CC, Holds on other 
fundSt the federal availability schedules may 
apply to savings, time, and other accounts not 
defined as "accounts" under Regulation CC, 
in certain circumstances.) 


The California law applies to any "item" 
(California Financial Code section 866.5 and 
California Commercial Code section 
4213(4)(a)). The California Commercial Code 
defines "item" to mean "any instrument for 
the payment of money even though it is not 
negotiable • • (Cal. Com. Code section 
4104(g).) This term is broader in scope than 
the definition of "check" In the Expedited 
Funds Availabili^ Act and Regulation CC. 
The state regulations limit the statutory 
definition of "item", however, albeit 
somewhat inconsistently, as noted in the 
table below. 


Instruments Included in Definition of 
Item 


Commercial 

banks 

S&Ls 

Credit Unions 

Checks. 

Checks. 

Checks 

NOW drafts. 

NOW drafts. 

. NOW drafts 

Share drafts. 

Share drafts «... 

. Share drafts 

Travetef’s 

Traveler’s 


checks (Bank 

checks (No 


issued). 

limit). 


Money orders 

Money orders 

Money orders 

(Bank issued). 

(No limit). 

(No limit) 


Warrants. 

Cashier’s 

checks. 

. Warrants 


As limited by the state regulations, the 
term "item" contains only instruments that 
are "checks" as defined In $ 229.2(k) of 
Regulation CC. To the extent that Regulation 
CC applies to instruments defined as 
"checks" under § 229.2(k) that are not "items" 
under state law (e.g.. Postal Service money 
orders are not considered "items" under the 
commercial bank regulation). Regulation CC 
continues to apply to these instruments. 
Availability Schedules 

The following provisions of California law 
provide for a shorter hold for certain 
categories of checks than is provided under 
Regulation CC. and supersede the Regulation 
CC availability requirements. 

1. Where both the depositary bank and the 
paying bank have routing numbers beginning 
1210 (San Francisco city) or 1220 (Los 
Angeles city) and are not participants in the 
same check clearinghouse association, funds 
must be available no later than the start of 
business on the third business day after the 
banking day of deposit. Thus, these checks 
are not subject to the federal time period 
adjustment for withdrawal by cash or similar 
means. 

2. Where the depositary bank has a routing 
number beginning with 1210, and the paying 
bank is located in that portion of California 
served by the Los Angeles branch of the San 
Francisco Federal Reserve Bank, the 
depositary bank must make funds available 
no later than the fourth business day after the 
banking day of deposit unless the paying 
bank is an S&L or credit union, in which case 
funds must be available by the fifth business 
day. 

3. Where the depositary bank has a routing 
number beginning with 1220 and the paying 
bank is located in that portion of California 
served by the Head Offfce of the San 
Francisco Federal Reserve Bank, the 


depositary bank must make funds available 
no later than the fourth business day after the 
banking day of deposit unless the paying 
bank is an S&L or a credit union, in which 
case funds must be made available by the 
fifth business day. 

4. Where the depositary bank is a 
commercial bank (other than one with a 1210 
or 1220 routing number) and the paying bank 
is a commercial bank located in California 
but in a different check processing region 
than the depositary bank, the funds must be 
available no later than the fourth business 
day following the day of deposit. 

5. Where the depositary bank is a 
commercial bank (other than one with 1210 or 
a 1220 routing number) and the paying bank 
is an S&L or a credit union located in 
California but in a different check processing 
region than the depositary bank, the funds 
must be made available by the fifth business 
day following the day of deposit. 

6. Where the depositary bank is an S&L 
and the paying bank is located In California 
but in a different check processing region 
than the depositary bank, the funds must be 
available by the fifth business day after the 
day of deposit. 

7. If the depositary bank is a credit union 
and the paying bank is located in California 
but in a different check processing region 
than the depositary bank, the funds must be 
made available no later than the sixth 
business day after the day of deposit, except 
where the check is subject to fifth day 
availability under Appendix B-1 of 
Regulation CC. 

Permanent Schedule. Under Regulation CC, 
as of September 1,1990, nonlocal checks 
must be made available by the opening of 
business on the fifth business day following 
the banking day of deposit, with the time 
period adjustment for withdrawal by cash or 
similar means. State law requires availability 
for some checks on the fourth day. and for 
other checks on the fifth day, without any 
time period adjustments, and the state law 
will therefore supersede the federal law for 
such checks. The state availability schedules 
supersede the federal schedule where the 
depositary bank is a commercial bank and 
the paying bank is a California commercial 
bank located in a different check processing 
region than the depositary bank, in which 
case funds must be available no later than 
the fourth business day following the day of 
deposit. 

Next-Day Availability 

(1) Commercial banks are required to give 
next-day availability for items (other than 
money orders) drawn by an insured 
institution on itself, indorsed by the payee, 
and deposited into the payee's account. 

Credit unions are required to give next-day 
availability for first-indorsed items issued by 
a federally insured institution. There is no 
comparable requirement for S&Ls. 

Accordingly: 

(a) California law supersedes Regulation 
CC to the extent that it requires commercial 
banks to provide next-day availability for 
cashier's checks that are not issued for 
remittance purposes, and to the extent that it 
does not condition next-day availability on 
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receipt at a staffed teller station or use of a 
special deposit slip. 

(b) Under the C^ifomia rule, credit unions 
must provide next<day availability to first- 
indorsed items issued by any federally- 
insured institution. This is broader than the 
rule of Regulation CC, which requires next- 
day availability only for cashier's checks and 
teller’s checks issued for remittance 
purposes. State law supersedes the federal 
rule with respect to availability provided 
these checks issued for other than remittance 
purposes. In addition. California law 
supersedes the federal law with respect to 
cashier’s and teller's checks issued by 
federally insured institutions, since state law 
does not condition next-day availability on 
receipt at a staffed teller station, or use of a 
special deposit slip. 

(2) Commercial banks. S&Ls, and credit 
unions in California are all required to give 
next-day availability to items drawn by the 
State of California or any of its departments, 
agencies, or political subdivisions. California 
law supersedes the federal law. since the 
state law does not condition next-day 
availability on receipt at a staffed teUer 
station, or use of a special deposit slip. 

(3) For U.S. Treasury, State of California, 
and "depositury" checks, commercial banks 
are required to give next-day availability 
only for those items that are indorsed by **the 
payee and deposited into the payee's deposit 
account." (Emphasis added.) Regulation CC 
requires o^y that these checks be deposited 
into "an account held by a payee of the 
check." The California rule for coounercial 
banks requires identity of parties; if a check 
is payable to A and B, it must be deposited 
into an account held by A and B before the 
bank is required to give next-day availability. 
The federal rule does not require identity of 
interest; thus, a check payable to A and B 
will be entitled to next-day availability if 
deposited to A's account. In this case. 
Regulation CC preempts the state rule. 

The S&L and credit union rules, however, 
require only that the check be "first- 
indorsed;" there is no requirement that the 
depositor be a payee, only that a second 
indorsement not be necessary to transfer title 
to a subsequent transferee. For S&Ls and 
credit unions, the state rule may provide for a 
faster availability for these instruments than 
are provided under the federal rule. The state 
S&L and credit union rules supersede 
Regulation CC to the extent that they require 
availability in a shorter time than requir^ 
under Regidation CC. 

For deposits at nonproprietary ATMs, state 
law applicable to commercial banks and 
S&Ls aUows the depositary bank to add one 
business day to the otherwise applicable 
schedules. No adjustment of the schedules for 
deposits at nonproprietary ATMs is provided 
for credit unions. Regulation CC, by contrast 
allows aU checks deposited at nonproprietary 
ATMs under the temporary schedule to be 
held until the seventh business day following 
the banking day of deposit. Thus, state 
schedules for deposits at nonproprietary 
ATMs supersede the federal sch^ule to the 
extent that state law requires availability in 
less than seven business days following 
deposit. 

Exceptions to the A voilability Schedules, 
California law provides exceptions to the 


state availability schedules for large deposits, 
new accounts, repeated overdrafters, 
doubtful collectibility, foreign items, and 
emergency conditions. The exceptions for 
commercial banks, S&Ls, and credit unions 
are essentially identical. 

In all instances where the federal 
availability schedule preempts the state 
availability schedule, the state exceptions do 
not apply. In such cases, the depositary bank 
may only invoke a federal exception. For 
those deposits to which the state availability 
schedule applies, however, the depositary 
bank may invoke a state exception and place 
a hold on the deposit up to the federal 
availability schedule limit for that type of 
deposit. Once the federal availability 
schedule limit is reached, the depositary 
bank may further extend the hold under any 
of the federal exceptions that apply to that 
deposit. Any time a depositary bank invokes 
an exception to extend a hold beyond the 
time periods otherwise permitted by law. it 
must give notice of the extended hold to its 
customer, in accordance with § 229.13(g] of 
Regulation CC. 

Business Day/Banking Day 

The definitions of "banking day" and 
"business day" in the California regulations 
are preempted by the Regulation CC 
definitions of those terms. Thus, for 
determining the permissible hold under the 
California schedules that supersede the 
Regulation CC schedule, deposits are 
considered made on the specified number of 
"business days" following the "banking day" 
of deposit 

Disclosures 

California law (Cal. Fin. Code section 
866.2) requires depository institutions to 
provide written disclosures of their general 
availability policies to potential customers 
prior to opening any deposit account. The law 
also requires that preprinted deposit slips 
and ATM deposit envelopes contain a 
conspicuous summary of the general policy. 
Finally, the law requires a depository 
institution to provide specific notice of the 
time the customer may withdraw funds 
deposited by check or similar instrument into 
a deposit account, if the funds may not be 
immediately available for withdrawal. 

Section 229.20(c)(2) provides that 
inconsistency may exist when a state law 
provides for disclosures or notices concerning 
funds availability relating to accounts. The 
purposes of the disclosures concerning funds 
availability appear to be mat by the 
disclosure requirements in Regulation CC. 
California Financial Code $ 866.2 is 
preempted, but only to the extent that it 
applies to "accounts," as defined in 
Regulation CC The state law continues to 
apply to savings accounts and other accounts 
not governed by Regulation CC disclosure 
requirements. 

Connecticut 

Background 

The Board has been requested, in 
accordance with i 229.20(d) of Regulation CC 
(12 CFR Part 229). to determine whether the 
Expedited Funds Availability Act and 
Subpart B, and. in connection therewith. 
Subpart A of Regulation CC. preempt 


provisions of Connecticut law relating to the 
availability of funds. This preemption 
determination specifies those provisions of 
the Connecticut funds availability law that 
supersede the Act and Regulation CC. (See 
also the Board's preemption determination 
regarding the Uniform Commercial Code, 
section 4-213(5], pertaining to availability of 
cash deposits.) 

In 1987, Connecticut amended its statute 
governing funds availability (Conn. Gen. Stat. 
section 36-9v), which requires Connecticut 
depository institutions to make funds 
deposited in a checking, time, interest, or 
savings account available for withdrawal 
within specified periods. 

Generally, the Connecticut statute provides 
that items deposited in a checking, time, 
interest, or savings account at a depository 
institution must be available for withdrawal 
on the second business day after deposit if 
payable by the depositary bank; the fourth 
business day after deposit if payable by a 
Connecticut depository institution; and the 
sixth business day after deposit if payable by 
a depository institution not located in 
Connecticut. Exceptions to the schedules are 
provided for items received for deposit for 
the purpose of opening an account and for 
items that the depositary bank has reason to 
believe will not clear. The longer hold period 
for items subject to an exception is 
undefined. The Connecticut statute also 
requires availability policy disclosures to 
depositors in the form of written notices and 
notices posted conspicuously at each branch. 

Coverage 

The Connecticut statute governs the 
availability of funds deposited in savings and 
time accounts, as well as "accounts" as 
defined in § 229.2(a) of Regulation CC. The 
federal preemption of state funds availability 
requirements only applies to "accounts" 
subject to Regulation CC. which generally 
consist of transaction accounts. * 11108 , the 
Connecticut availability schedules, 
exceptions, and disclosure requirements 
continue to apply to deposits in time and 
savings accounts that are not "accounts” 
under Regulation CC. (Note, however, that 
under § 229.19(6) or Regulation CC. Holds on 
other funds, the federal availability schedules 
may apply to savings, time, and other 
accounts not defin^ as "accounts" under 
Regulation CC, in certain circumstances.) The 
Connecticut statute would also continue to 
apply to transaction accounts subject to the 
state law. but not covered by Regulation CC, 
such as those where the account holder is 
another bank. 

The Connecticut statute applies to "items" 
deposited to accounts. This term 
encompasses instruments that are not 
defined as "checks" in Regulation CC 
(S 229.2(k)). such as nonnegotiable 
instruments, and are therefore not subject to 
Regulation CCs provisions governing funds 
availability. Those items that are subject to 
Connecticut law but are not subject to 
Regulation CC %vill continue to be covered by 
the state availability schedules and 
exceptions. Certain other items, which are 
"checks" under Regulation CC but are not 
covered by the Connecticut law. such as 
payable through drafts payable by a 
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nondcpoaitory institution, would be subject 
to the provisions of Regulation CC. 

Availability Schedules 

Temporary Schedule. Connecticut law 
provides that certain diecks that are nonlocal 
under Regulation CC must be available in a 
shorter time (sixth business day after deposit 
for checks payable by depository institutions 
not located in Connecticut) than under the 
federal regulation (seventh business day after 
deposit under the temporary schedule for 
nonlocal checks). Accordingly, the 
Connecticut law preempts Regulation CC 
with respect to nonlocal checks (other than 
checks covered by Appendix B-1) deposited 
in “accounts** until the federal permanent 
availability schedules take effect on 
September 1,1990. 

The Connecticut statute does not specify 
whether it applies to deposits of che^s at 
nonproprietary ATMs. Under the temporary 
schedule in Regulation CC, deposits at 
nonproprietary ATMs must be made 
available for withdrawal at the opening of 
the seventh business day after deposit. To the 
extent that the Connecticut schedules provide 
for shorter availability for deposits at 
nonproprietary ATMs, they would supersede 
the temporary schedule In Regulation CC for 
deposits at nonproprietary ATMs specified in 
S 229.11(d). 

Exceptions to the Availability Schedule. 
The Connecticut law provides exceptions for 
items received for deposit for the purpose of 
opening new accounts and for items 5iat the 
depositary bank has reason to believe will 
not clear. In all cases where the federal 
availability schedule preempts the state 
schedule, only the federal exceptions will 
apply. For deposits that are covered by the 
state availability schedule (i.e., nonlocal out- 
of-state checks under the temporary 
schedule), the state exemptions may be used 
to extend the state availability schedule (of 
six business days) to meet the Federal 
availability schedule (of seven business days 
under the temporary schedule). Once the 
deposit is held up to the federal availability 
schedule limit under a state exception, the 
(iepositary bank may further extend the hold 
under any federal exception that can be 
applied to the deposit Any time a depositary 
bank invokes an exception to extend a hold 
beyond the lime periods otherwise permitted 
by law, it must give notice of the extended 
hold to its customer, in accordance with 
§ 229.13(g) of Regulation CC. 

Diftclosures 

The Connecticut statute (Conn. Gen. Stat. 
section 38-M(b)) requires written notice to 
depositors of an institution's check hold 
limitation policies and requires a notice to be 
posted in each branch. The purposes of the 
disclosures ocmceming funds availability 
appear to be met by the disclosure 
requirements in R^ulation CC. 

Regulation CC preempts state disclosure 
requirements concerning funds availability 
that relate to •‘accounts** (5 229.20(c)(2)). 

Thus, the Connecticut statute is preempted by 
Regulation OC to the extent that these 
disclosure provisions apply to “accounts’* as 
deFinad by Regulation CC. *rhe Connecticut 
disdosore rules would continue to apply to 
accounts, such as savings and time accounts. 


not governed by the Regulation CC disclosure 
requirements. 

• • • » • 

Massachusetts 

Ba(dcgrottnd 

The Board has been requested, in 
accordance with S 229.20(d) of Regulation CC 
(12 CFR Part 229), to determine whether the 
Expedited Funds Availability Act and 
Subpart B, and, in connection therewith, 
Subpart A of Regulation CC, preempt 
provisions of Massachusetts law relating to 
the availability of funds. This preemption 
determination specifies those provisions of 
the Massachusetts funds availability law that 
supersede the Act and Regulation CC (See 
alw the Board's preemption determination 
regarding the Uniform Commercial Code, 
section 4-n213(3). pertaining to availability of 
cash deposits.) 

In 19^ Massachusetts amended its statute 
governing funds availability (Mass. Gen. L. 
ch. 167D. section 35), to require 
Massachusetts banldng institutions to make 
funds available for withdrawal and disclose 
their availability policies in accordance with 
the Expedited Funds Availability Act and 
Regulation CC. The Massachusetts law, 
however, provides that “local originating 
depository institution” is to be defined as any 
originating depository institution located in 
the Commonwealth. 

Coverage 

The Massachusetts statute governs the 
availability of funds deposited in “any 
demand deposit, negotiable order of 
withdrawal account, savings deposit, share 
account or other asset account.** This 
coverage is broader than that of Regulation 
CC, wldch applies to “accounts” as defined in 
$ 229.2(a). R^ulation CC does not affect 
state law as it applies to deposits in savings 
and other accounts (including transaction 
accounts where the account holder is a bank, 
foreign bank or the U.S. Treasury) that are 
not “accounts** under Regulation CC. (Note, 
however, that under § 229.19(e) of Regulation 
CC, Holds on other funds, the federal 
availability schedules may apply to savings, 
time, and other accounts not defined as 
“accounts” under Regulation CC. in certain 
circumstances.) 

Availability Schedules 

The Massachusetts dennilion of “local 
originating depository institution” (local 
pa^ng bank in Regulation CC terminology) 
requires that in-state checks that are no^ocal 
checks under Regulation CC be made 
available in accordance with the Regulation 
CC local schedule. The Massachusetts law 
supersedes Regulation CC under the 
temporary and permanent schedule with 
respect to nonlocal checks payable by banks 
located in Massachusetts and deposited into 
“accounts.” Regulation CC preempts the 
Massachusetts law. however to the extent the 
state law does not define as “local originating 
depository institution*' banks located outside 
of Massachusetts but In the same check 
processing region as the paying bank. 

Disclosures 

Regulation CC preempts state disclosure 
requirements concerning funds availability 


that relate to “accounts (S 229.20(c)(2)]. Thus, 
the Massachusetts statute is preempted by 
Regulation CC with respect to disclosure of a 
bank's availability policy with respect to 
“accounts** as de^ed in Regulation CC The 
Massachusetts disclosure rules (which 
Incorporate the federal rules] would apply to 
accounts not governed by the Regulation CC 
disclosure requirements. 

New Mexico 
Background 

The Board has been requested, in 
accordance with § 229.20(d) of Regulation CC 
(12 CFR Part 229), to determine whether the 
Fjcpedited Funds Availability Act and 
Subpart B and, in connection therewith, 
Subpart A of Regulation CC, preempt 
provisions of New Mexico law relating to the 
availability of funds. This preemption 
determination specifies those provisions in 
the New Mexico funds avaOability law that 
supersede the Act and Regulation CC. (See 
also the Board’s preemption determination 
regarding the Uniform Commercial Code, 
section 4-213(5), pertaining to availability of 
cash deposits.) 

In 1987, New Mexico adopted a statute 
governing funds availability (N.M. Stat. Ann. 
Section 58-3-4 (1978, Supp. 1987), which 
requires New Mexico Bnancial institutions to 
make funds deposited into retail accounts 
available for withdrawal after a reasonable 
period of time. Section 4A of the New Mexico 
statute establishes the time frames within 
which financial institutions must make funds 
deposited by checks or share drafts available 
for withdrawal if the checks or share drafts 
are drawn and payable on demand at other 
financial institutions located in the 
continental United States. Section 4D of the 
statute defmes terms and specifies 
availability for checks deposited in branch 
offices of certain fmancial institutions, 
section 4C specifies exceptions to the 
availability schedules, and section 4D 
specifies damages recoverable for a violation 
of this statute. 

Generally, the New Mexico law provides 
that checks and share drafts, other than “on 
us" checks, drawn and payable on demand at 
a fmancial institution and deposited into an 
individual or household account must be 
made available for withdrawal at the 
beginning of the third business day after 
deposit for checks or share drafts and 
payable on demand at financial institutions 
located within the same municipality as the 
depository bonk, and for checks or share 
drafts deposited in a branch office of a 
financial institution if the main office of that 
financial institution is located in the same 
municipality as the depository bank. Other 
in-8tate checks or share drafts must be made 
available at the opening of the fourth day 
after deposit. Checks or share drafts drawn 
and payable on demand at any other 
financial institution located within 
continental United States must be made 
available at the beginning of the sixth 
business day after deposit. 

Exceptions to the schedules are provided 
for documentary drafts, accounts which have 
been open less than 60 days, checks or share 
drafts with two-party indorsements, checks 
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or share drafts in an amount greater than the 
average balance in the account over the last 
12 months or the average balance since the 
account was opened, whichever is less, and 
checks or share drafts deposited in an 
account on which six or more nonsufficient 
fund checks or share drafts were presented in 
the prior six month period. 

Coverage 

The New Mexico statute is limited to retail 
accounts and does not apply to business 
accounts. No portion of the New Mexico 
statute supersedes Regulation CC for any 
"account” as that term is defined in 
Reflation CC that is not held by an 
individual or household. The New Mexico 
statute applies to time, savings and other 
deposits that are not "accounts” under 
Regulation CC. Regulation CC does not affect 
the New Mexico statute to the extent that it 
applies to time and savings deposits. (Note, 
however, that under § 229.19(e) of Regulation 
CC, Holds on other funds, the federal 
availability schedules may apply to savings, 
time, and other accounts not defined as 
"accounts" under Regulation CC. in certain 
circumstances.) 

The New Mexico statute is limited to 
checks and share drafts payable by financial 
institutions. The terra "financial institution” 
corresponds generally to the term "bank” in 
Regulation CC. The terms "checks" and 
"share drafts" are narrower than the term 
"check” in Regulation CC. because they do 
not appear to apply to Treasury checks, 
checks payable by state or local governments 
(i.e., warrants), checks payable by Federal 
Reserve Banks or Federal Home Loan Banks, 
or U.S. Postal Service money orders. No 
portion of the New Mexico statute 
supersedes Regulation CC with respect to 
these instruments. 

Availability Schedules 

Temporary Schedules, The New Mexico 
statute requires checks and share drafts 
drawn and payable on demand at an office of 
a financial institution located in the same 
municipality as the depositary bank and 
checks and share drafts drawn and payable 
on demand at offices of financial institutions 
located in New Mexico whose main office is 
located in the same municipality as the 
depositary bank to be made available at the 
opening of the third business day after 
deposit. (N.M. StaL Ann. section 58-3- 
4A(1)).* New Mexico is served by two 
Federal Reserve check processing regions 
and. therefore, while most checks and share 
drafts subject to this schedule will be local 
under Regulation CC, some checks and share 
drafts covered by this schedule may be 
nonlocal under Regulation CC. Under the 
temporary schedule in Regulation CC. the 
proceeds of local checks must be available 
for withdrawal at the start of the third 
business day after deposit but Regulation CC 
permits a time period adjustment for 


* It it not clear from the New Mexico statute 
whether days stated In the schedules include the 
day of deposit. For the purposes of this 
interpretation it is assumed that the stated days do 
Include the day of deposit. References to days 
included in the New Mexico schedules have also 
been revised to reflect Regulation CC terminology. 


withdrawals by cash and similar means 
which permits a depository bank to delay the 
time it must make ^ds available for 
deposits of local checks cleared outside a 
check clearinghouse arrangement. Under the 
temporary schedule in Relation CC, the 
proceeds on nonlocal checks must be made 
available for withdrawal at the opening of 
the seventh business day following deposit 
No time period adjustment is provided. New 
Mexico law supersedes this time period 
adjustment for local checks under the 
temporary schedule and for nonlocal checks 
coming within the portion of the New Mexico 
schedule calling for availability on the third 
banking day after deposit. 

The New Mexico statute calls for the 
proceeds of checks and share drafts to be 
made available at the opening of the fifth day 
after deposit for checks and shcire drafts 
drawn and payable on demand at other 
offices of financial institutions located in 
New Mexico. (N.M. Stat. Ann. section 58-3- 
4A(2)). To the extent that this schedule 
applies to nonlocal checks as defined by 
Relation CC, it supersedes the temporary 
schedules in Regulation CC. The New Mexico 
statute also provides for availability of 
checks and share drafts drawn and payable 
on demand at financial institutions located in 
the continental United States, excluding 
Alaska, Hawaii, Puerto Rico, and the United 
States Virgin Islands, at the opening of the 
seventh banking day after deposit (N.M. Stat 
Ann section 58-3-4A(3)). This schedule is the 
same as Regulation CC with respect to 
nonlocal checks. 

The New Mexico statute does not specify 
whether it applies to deposits of checks at 
nonproprietary ATMs. Under the temporary 
schedule in Regulation CC, deposits at 
nonproprietary ATMs must be made 
available for withdrawal at the opening of 
the seventh business day after deposit To the 
extent that the New Mexico schedules 
described above provide for shorter 
availability for deposits at nonproprietary 
ATMs, they would supersede the temporary 
schedule in Regulation CC for deposits at 
nonproprietary ATMs specified in } 229.11(d). 

Permanent Schedules. Under the 
permanent schedule in Regulation CC, the 
proceeds of checks roust be made available 
at the opening of the second business day 
after deposit for local checks and the fifth 
business day after deposit for nonlocal 
checks. Both of these schedules are subject to 
time period adjustments for withdrawal by 
cash or similar means. The New Mexico 
statute supersedes the permanent schedules 
in Regulation CC for nonlocal checks subject 
to the third day withdrawal requirement 
(N.M. Stat. Ann section 58-3-4A(l)) and the 
time period adjustment for nonlocal checks 
subject to the fifth day withdrawal 
requirement (N.M. Stat Ann section 58-3- 
4A(2)) of the New Mexico statute. 

Exceptions to Availability Schedules. The 
New Mexico statute provides for exceptions 
to the state schedules for (1) Documentary 
drafts; (2) accounts opened less than 60 days; 
(3) checks or share drafts with two-party 
indorsements: (4) a check or share draft in a 
face amount greater than the average balance 
of the depositor’s account for the prior 12 
months or the average balance since the 


account was opened, whichever is less: and 
(5) a check or share draft deposited in an 
account on which six or more nonsufficient 
fund checks or share drafts were presented 
for payment in the prior six month period. 

The state exceptions will continue to apply 
where the state schedules are not preeempted 
by Regulation CC but holds may be placed 
under the state schedules only up to the 
limits permitted by the Regulation CC 
schedules. Where the Regulation CC 
schedules are subject to exceptions, holds 
placed on checks under the state schedules 
that would also be permissible under 
Regulation CC may be continued up to the 
limit on holds under Regulation CC. Notice of 
holds as required by Regulation CC 
(§ 229.13(g)) must be given whenever a hold 
Is placed so that availability is extended 
beyond the applicable state or federal 
schedule. 

Business Day/Banking Day 

Under New Mexico law a bank is 
authorized to establish its own banking days 
except that it must observe certain holidays 
(N.M. Stat Ann. section 58-5-0 and 58-5-7) 
This definition is preempted by the 
Regulation CC definitions of "business day" 
and "banking day.” 

« • ♦ « « 

Rhode Island 
Background 

The Board has been requested, in 
accordance with $ 229.20(d) of Regulation CC 
(12 CFR Part 229), to determine whether the 
Expedited Funds Availability Act and 
Subpart B, and, in connection therewith. 
Subpart A of Regulation CC. supersede 
provisions of Rhode Island law relating to the 
availability of funds. This preemption 
determination specifies those provisions in 
the Rhode Island funds availability law that 
supersede the Act and Regulation CC. (See 
also the Board’s preemption determination 
regarding the Uniform Commercial Code, 
section 4-213(5), pertaining to availability of 
cash deposits.) 

in 1986, Rhode Island adopted a statute 
governing funds availability (R.I. Gen. Laws 
tit 6A, section 4-601 throu^ 4-608), which 
requires Rhode Island depository institutions 
to make checks deposited in a personal 
transaction account available for withdrawal 
within certain specific periods. Di^erent 
schedules apply to deposits in commercial 
banks and thrift institutions (mutual savings 
banks, savings banks, savings and loan 
institutions, and credit unions). Rhode Island 
law requires that funds be made available at 
the start of the business day subsequent to s 
specified number of days. 'To simplify the 
comparison of the Rhode Island and federal 
laws, in the foUowing table the Board has 
converted the time periods used in the Rhode 
Island law to the method used in Regulation 
CC: that is, the number of the business day 
following the day of deposit when funds are 
available for withdrawal. 
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Commer¬ 
cial banks 

Thrift 

institutions 

Treasury checks, Rhode 
Island Government 
checks, first indorsed. 

2nd 

^nd 

In-state, cashier's checks 
less than $2,500_ 

2nd 

2nd 

OfHJS checks.—. 

2nd 

3rd 

in-state clearing house 
checks---- 

3rd 

4th 

In-state nondearing 
house checks.. 

5th 

6th 

ist a 2nd Federal 

Reserve district checks 
(out-ol-state)- 

7th 

7th 

Other checks___ 

9th 

10th 


The Rhode Island statute also provides 
restrictions and exceptions to the schedules 
and requires institutions to make certain 
disclosures to their customers. 

Coverage 

The Rhode Island statute governs the 
availability of funds deposited in “personal 
transaction accounts", a term not deRned in 
the statute. The federal law would continue 
to apply to "accounte", as defined in 
i 229.2(a), that are not "personal transaction 
accounts.'* 

The Rhode Island statute applies to 
"items," and defines these as checks, 
negotiable orders of withdrawal, or money 
orders. The Board interprets the definition of 
item to be consistent with the definition of 
"check" in Regulation CC (5 229.2(k)). 
Availability Schedules 

Temporary Schedule, Rhode Island law 
requires availability for certain checks In the 
same time as does Regulation CC. Thus, in 
these instances, the federal law does not 
preempt the state law. Rhode Island law 
requires commercial banks (but not thrift 
institutions) to make checks payable by a 
depository institution that uses the same in¬ 
state clearing facility as the depositary bank 
available for withdrawal on the third 
business day following the day of the deposit 


This is the same time period contained in 
Regulation CC for local checks payable by a 
bank that is a member of the same local 
clearing house as the depositary bank. (The 
Board proposes to view the de^tion of "the 
same in-state clearing facility" as have the 
same meaning as the term "the same check 
clearinghouse association" in the federal 
law's provision that allows banks to Unlit the 
customer's ability to withdraw cash on the 
third business day if the local check being 
deposited is payable by a bank that is not a 
member of the same local clearinghouse as 
the depositary bank.) Since the Rhode Island 
law and the federal law both require the 
funds to be made available no later than the 
third business day, the state law is not 
preempted by the federal law. 

The Rhode Island law also requires 
commercial banks and savings institutions to 
make checks payable by a depository 
institution located in the First or Second 
Federal Reserve District (outside of Rhode 
Island) available on the seventh business day 
after deposit To the extent that this provision 
applies to checks payable by institutions 
located outside the Boston check processing 
region, it provides for availabiUty in the same 
time as required for nonlocal checks under 
the temporary federal schedule, and thus is 
not preempted by the federal law. 

The Rhode Island statute does not specify 
whether it applies to deposits of checks at 
nonproprietary ATMs. Under the temporary 
sch^ule in Regulation CC, deposits at 
nonproprietary ATMs must be made 
available for withdrawal at the opening of 
the seventh business day after deposit. To the 
extent that the Rhode Island schedules 
provide for shorter availabiUty for deposits at 
nonproprietary ATMs, they would supersede 
the temporary schedule in Regulation CC for 
deposits at nonproprietary ATMs specified in 
§ 229.11(d). 

Ail other provisions of the Rhode Island 
law dealing with the times funds must be 
available for withdrawal are preempted by 
the federal law because the federal law 
requires availabiUty in a shorter time. 


Permanent Schedule. All provisions of the 
Rhode Island law regarding availabiUty of 
deposits are preempted by the federal law 
under the permanent federal schedule. The 
availability times established by Rhode 
Island law will in all situations be longer 
than the limes allowed under federal law. 

Exceptions to the Availability Schedules. 
The Rhode Island law contains exceptions for 
reason to doubt collectibility or ability of the 
depositor to reimburse, for new accounts, for 
large checks, and for foreign checks. 
Generally, the state exceptions will apply to 
portions of the state law that are not 
preempted by RegulaUon CC. In these cases, 
holds may be placed under state law up to 
the federal schedule. Holds may be placed on 
these checks beyond the federal schedule 
where federal exceptions apply. Under the 
Rhode Island law. a deposit subject to the 
portion of the state schedule that is the same 
as the federal schedule must be subject to 
both a state and a federal exception, if the 
hold is extended beyond the schedule. 

Business Day/Banking Day 

The Rhode Island statute defines "business 
day" as excluding Saturday. Sunday, and 
legal holidays. This definition is preempted 
by the Regulation CC definitions of "business 
day" and "banking day". 

Disclosures 

The Rhode Island statute requires written 
notice to depositors of an institution's check 
hold limitation policies and requires a notice 
on deposit slips. The purpose of the 
disclosures concerning funds availability 
appear to be met by the disclosure 
requirements in Regulation CC Regulation 
CC preempts the Rhode Island disclosure 
requirements concerning funds availability. 

By order of the Board of Governors of the 
Federal Reserve System, August 18.1988. 
William W. WUes. 

Secretary of the Board, 

[FR Doc. 88-19147 Filed &-23-68; 8:45 am] 
BILUNQ CODE S21(M)1-II 
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